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F rancis, /ate Lord Biſhop of Rocheſter, on 
_ Thurſday zhe 9th of May, 


May it plea e your Lordſhips, * * 5 
AM of Counſel for this Reverend Prelate, and however unneceſ- 
fſary I know Apologies to be before your Lordſhips, who are always 
A 1 A ready to hear what the youngeſt and moſt unexperienced Perſon 
EY —— has to offer; yet it becomes me to ſay ſomething for my firſt 
Appearance at your Lordſhip's Bar, in a Matter of the laſt Con- 
— ſequence; and it was the Deſire of this Reverend Prelate, 
rather to make his Defence by ſuch weak Hands as mine, as if he was perſuaded, 
that his Cauſe needed not the A ce of Art or Experience, in order to move 
the Paſſions, or to impoſe upon.theReaſon of his Hearers ; which he knows to 
be but an impotent Help to Perſuaſion, in compariſon of Truth and Innocency. 
He appears before thoſe, who n will regard plain Facts and poſitive Law; 
ahd Truth, notwithſtanding all the Diſadvantages of an unskilful Pleader, will, 
he hopes, at laſt prevail. : „ | 
For my own part, ſince your Lordſhips have aſſign d me for his Counſel, I ſhall 
be under no Apprehenſions of Danger or Diſpleaſure in performing my Duty 
to him, in humbly offering every thing I think neceſſary for his juſt Defence; and I 
will not doubt, but Fſhall be fully and favourably heard. And tho it is his Lord- 
ſhip's Misfortune to be already-pre-judg'd in another Place, and to be condemn'd 
3 Doors, by ſome few vulgar miſled Apprehenſions; yet he hopes better 
Things of you, my Lords: He does not doubt, but that your Lordſhips, who 
in Matters of leſs Importance proceed with Calmneſs, Juſtice and Prudence, will 
be careful not to deviate from thoſe Meaſures, in a Matter which demands the 
reateſt Caution and Deliberation : For it is the Caſe, the Reputation, the Liber- 
ty, the Fortune, and (I was oing to ſay) the Life of a moſt Learned Prelate ; 
becauſe ſome Circumſtances of this Bill are ſo cruel and extreme, that it is little 
better than if it had affected Life itſelf. | : 
Every one that is a Friend to this Bill, muſt avow, that it is not to be offer d 
without an evident and cogent Neceſſity. But, I hope, my Lords, (tho the 
Grounds and Suggeſtions of it were true, and duly proved) yer chat there is no 
ſuch Neceſſity. _ es | | 
In order to diſcover whether there be any ſuch Neceſſity or not, I ſhall conſider 
the End propoſed by this Bill, and then weigh the Means whereby tis hoped to 
attain that End, and whether this Bill be a Means neceſſary or convenient to 
attain it. 
The End, I hope, is the Security of the Government, and the Execution of 
| my and it ought to be purſued by all regular and lawful Means; and there- 
ore, before I ſpeak articularly ro the Crimes ſuppoſed in this Bill, or the Proofs 
which have been offer'd ro make them our ; I ſhall beg Leave to ſay ſomething as 
to the Manner and Method of this Proceeding. Not that I ſhall preſume to 
queſtion your Lordſhips Power in ſuch Caſes : Buit, as on the one hand, we muſt 
admit your Lordſhips may, and have in ſome Caſes exerted your Legiſlative Capa- 
city, in declaring That a Crime which was not ſo before, or by inflicting particular 
or extraordinary Puniſhment on common and ordinary Crimes: Yet, on the other 
hand, till that is done, I hope I am at Liberty freely to repreſent the Inconve- 
| niency, the ay ps and the Imprudence of making fuch a Declaration, or of 
paſſing ſuch a Law, in the Caſe now before _ If it ſhou'd become a Law, his 
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Lordſhip 


* 


= 5 3 
. t ordihip mull düſppre it bo lohg#r; bur ſubmit to it as juſt, uhatever Hardſhips be 
| may, ih the Rerrremenr.of his on Heart, conceive introduced upon him, by it. 
But, Thanks be to God, this is yet no Law, and that Iam at full Liberty to repre- 
ſent the Injuſtice and the Unreaſonableneſs of this Bill, and to ſay, this is not a 
pn Occaſion that needs or calls upon your Lordſhips to exert y our Legiſlative 
ower. 
I might here enlarge upon the Injuſtice of all Laws made ex poſt facto, and for one 
articular Caſe or Perſon, and no other; that they are againſt the Common Law, 
and the Common Right, 3 one is entitled to, in the Place or Commu- 
nity where he lives; becauſe Laws, in their Nature, ought to be Rules for the 
general Order; and Good of Society; and natural Juſtice would ſurely in all ſuch 
Caſes top the Precipitancy of your LordſhipsReſolution, by this Queſtion, Againſt 
what Law hath he tranſgreſs d? If he hath tranſgreſs'd any Publick known Law, 
he is undoubtedly ſubject to undergo the Pains or Penalties enacted by it, when - 
the Proof is duly and fully made which that Law requires. Bur if there is no 
ſuch Law yet in being, or if there is no ſuch Proof as that Law requires to ſup- 
poſe him guilty, will your Lordſhips introduce a new Law, or a new Sort of Proof 
to make him ſo? If theſe Methods are to be taken, the moſt innocent Man is not 
_ ſafe, and the wiſeſt Man cannot judge what is an Offence, or in what Degree; 
| | what Proof is neceſſary for his Defence, nor how he is to be try'd. And in vain 
] 20 does the Legiſlature every Seſſion provide Laws, if a particular Law or a particu» 
0 lar Proof is ſtill to be made for every particular Purpoſe, not only contrary to 
| the Tenor of all the former ; but ſuch, as is not to be a Rule or Law in any other 
future Caſe whatſoever. 2 „ 2 
Thus much I am ſure may be juſtly urgedꝭ in any Place or Judicature in the 
World, againſt all ſuch Laws in general; but much more as we are Engliſhmen, as 
we have Laws, which my Lord Bacon calls wift-and juſt, that give to God, that 
give to Cæſar, that give the Subject, that whichebelongeth to them. Not like thoſe 
of other Countries, impoſed upon the Subject at the Will of the Prince, before 
Probation or Tryal, whether 1 4-46 are fit and convenient for the Genius of the 
People; nor the Production of one Man, or of one Parliament in any one Age, 
| but the Wiſdom and Experience of many Generations. EA 
0 And I am fure one of the greateſt Excellencies of this Law, beyond that of 
other Nations, has been always eſteem'd the common and ordinary Method of 
Tryal. It has been always acqounted the Birth-right of an Engliſh Subject to be 
try d per Pares, according to the known Courſe of the Law. | 1 5 
And therefore, the better to ſhew the Difference, and to evince the Hardſhip 
of this extraordinary Proceeding, I ſhall a little conſider the Nature of the ordi - 
nary Tryal; and tho' I might do this in the Language of Magna Charta, and of 
many eminent ancient Writers of the Law, I rather chuſe my Lord Chief Juſtice 
Hiſtery of the Hales, that great and good Man, whoſe happy Moderation between the Prero- 
Lau, cap. 12. gatives of the Crown, and the juſt Liberties of the Subject, can never be remem- 
ber d by Poſterity, without the deepeſt Honour. He ſays it is the beſt Tryal in 
the World, and one of the firſt Principles upon which our Conſtitution is erected. 
Here a Man has a legal Exception to any one of his Tryers, if they have any 
Dependence upon either of the Parties, are prepoſſeſs'd or prejudiced before they 
| hear the Evidence. All the Evidence is given openly, in the Preſence of the Judge, 
| Jury, Counſel, and Parties; not in private, before a Commiſſioner or a Clerk, (as 
| | in Chancery, or by the Civil Ls where oftentimes a Witneſs delivers that, 
which he will be aſhamed to teſtify ore tenus, and wherein a crafty Clerk will often- 
times make a Witneſs ſpeak what he really never meant, by dreſſing up his Evi- 
f dence in his own Terms, Phraſes, and Expreſſions. Or a Man may depoſe in 
=, Writing, what the Fear of being falſified, or perhaps a better Recolle&ion wou'd 
not let him adhere to in open Court, where he has an Opportunity to corre&, 
amend, or explain his Teſtimony. | 
Beſides this, (fays that Learned Judge) a Jury muſt all agree in their Verdict, 
and are not to be concluded by a Majority ; and therefore, tho' in ſome Caſes, 
the Law don't poſitively require two, nor one Witneſs, viva voce; yet the Credit 
of a Verdict is great, where twelve Men on their Oaths unanimouſly agree. | 
The Counſel on the other ſide may be apt to reply upon me, with the frequent 
Abuſes and Corruptions of Juries. My Fs T - agree, that may happen to 
be the Caſe, or it may happen that one more knowing or over-bearing Man among 
them, may ſometimes govern all the reſt. But, if the ſame may happen, and often 
does, in every Society or Number of Men, and the beſt regulated Bodies in the 
World, ſurely that can never be a Reaſon to deprive a Man of his Common Right, 
and to lay aſide a moſt valuable Inſtitution. „ 
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I am afraid, My Lords, this little has been too much upon a Point that ſo 
little needs it; but the Love of one's Country, and its ancient legal Conſti- 
tution is an honeſt Prejudice, which every one is apt to indulge ; and the Ad- 
vantage of this Privilege, every one that hears me, (I doubt not) is in his 
Heart ſufficiently convinced of, and would boldly inſiſt on it as his Birth-Righr 
in any Caſe of his own, where his own Property, his Reputation, his Life, or 
his own Liberty was in the leaſt concerned. 1 9 5 5 
It is urged by the Counſel for the Bill, and indeed by the Bill itſelf, that this 
is an Extraordinary Caſe, and requires an Extraordinary Remedy, where the 
Offender has taken Care, by ſubtle Contrivances, to keep out of the Verge of the 
'Law, and the Reach of all ordina kr But if ſuch a cruel artificial Sug- 
geſtion be allow'd to be a, good Reaſon to deprive a Man of the Benefit of the 
Law, no Man's Life or Liberty is ſafe. "The ſame may be ſuggeſted of every 
Offender, and in every Offence : That a Man endeavours to evade the Puniſh- 
ment of the Law. "The ſame may be ſaid with more Juſtice of every one that 
pleads Not Guilty, and inſiſts on his Tryal, that he endeavours to evade the 
w, becauſe ſuch an Accuſation or ſuch ,an Indi&ment is found againft him. 
And yet the moſt rigid Caſuift never yet maintained, but that any Man (tho 
he knew himſelf to be a moſt guilty Criminal) might plead Not Guilty, and 
—_— a. ß TE | | 
But if this cruel Artifice is to prevail, and this ſhould be a Reaſon to exert 
ſuch an extraordinary. Proceeding: Wo | be to all Men of Senſe and Ingenuity. . 
| Nay, My Lords, if ſuch a Notion is to take Place, the Biſhop is in a much 
worſe Condition, than if Neno were alive, or any other Witneſs would have 
depoſed, viva voce againſt him, x. they would have had them. For even then, 
his Accuſation or Indictment muſt have been found N the Oaths of Twelve 
| Men at leaſt, he would have had his legal Tryal, his Challenges. This I 
ſay upon a Suppoſition that the Gentlemen of the other ſide may not allow 
his Lordſhip to be a Peer of the Realm; but if they do allow his Right of 
Peerage before Your Lordſhips Bar, ang conſequently that he is intitled to a 
Tryal by his Peers, yet ftill-he would have had his legal Exceptions to the 
"Teſtimony of the 3 there muſt have been Two poſitive Witneſſes to 
the ſame Overt Act; and his Accuſation muſt have been found by Twelve 
Men at leaſt upon their Oaths ; and, after all, if his Lordſhip ſhould have been 
found Guilty, he might moye in Arreſt of Judgment. All which Benefits he is 
now utterly nen of, by this Method of Proceeding. , 
We ſhall be told (I doubt not) by the Counſel for the Bill, that your Lord- 
ſhips ſit now in a Judicial Capacity ; that you are Judges of the Fa&, as well 
as of the Law. No Man will doubt, but your Lordſhips have a Judicial Capaci- 
ty, and have at all times moſt worthily exerciſed it; but yer I muſt beg leave 
to doubt, whether your Lordſhips are now properly acting in that Capacity 
or not ? You have a Power, 'tis true, in this Method of eding to con- 
demn this Reverend Prelate, if Guilty; but nor to fave and acquit, if you are 
ever ſo well ſatisfy d of his Innocency; and whether it be your Lordſhips Plea- 
ſure to paſs or reject this Bill, I deſire to know of the Learned Counſel, whether 
it may be pleaded in Bar of a Proſecution in the Courts below, that he was 
auterfoits acquit, or auterfoits convict before your Lordſhips; or whether this Pro- 
ceeding by Bill might be pleaded in Bar, even of an Impeachment for the very 
ſame Lreaſons, or whether your Lordſhips Reſolution on this Bill (whatever it 
be) would be any legal Eftope! to any other Bill in a future Seſſion. No, My 
Lords, I humbly apprehend, it would not be a good Bar or a legal Plea, either 
ar Common Law, or according to any Rule or Uſage of Parliaments ; and there- 
fore we hope your Lordſhips will not do that, which after all cannot be a com- 
leat or a final Judgment, and by that Means draw this Reverend Prelate into the 
Danger of a double Tryal. Which, I am ſure, is not only contrary to the 
Rules of Law, but alſo of Natural Juſtice. I have the more Countenance in 
ſaying this, not only from Hambden's Caſe, but from the known Caſe of Fitz.- 
harris, who 14 this very Matter to the Juriſdiction of the Court of Rig 
Bench, that he was Impeach'd for the ſame Crime by the Commons of England ; 
but it was the Opinion of that Court, with the Advice of all the Judges, that 
he might, notwithſtanding, be try'd there; and in fact, was try'd and condemn'd 
by the Court of Xing Bench, tho the Impeachment was ſtill depending before 
your Lordſhips Houſe. 
But if your Lordſhips are reſolved to proceed in your Legiſlative Ca ity and 
My Lord Biſhop muſt, after all, be in ON of rhe ordinary Method of ryal ; 
yer 
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4 Inſt. 37. | 
| © Coke, auferat oblivio / poteſt, i 00 utcunque tegat filettium. Let ſuch We Breaches 


Tryal in 800. 


1 Ruſhw. 


yet benen ſay what has been done, in former Times, by former Farliaments, 
e ke Bi 


ont Ils; and how light fever other Authorities may ſtem, we hope your 
Er ſhips will have ſome Regard to your owti oi and Reſolutions. b 
There have been too many Taftances, I confels, My Lords; bur thoſe, that 
can be in any ee juſtify d, may be reduced to theſe few. They are ſuch 
as paſs d againft Perſons Dead, or fled from Juſtice, and did not render them- 
ſelves by the time appointed; or they have pi d againſt ſuch as were in actual 
Rebellion, in direct Oppoſition ts all Methods of Tryal, and in Defiance to 
all Courts of Juſticè; or againft ſich whoſe Treaſons were flagrant and undeni- 
able, but their Perſons above the Reach of Inferior Courts and Commiſſions. 
| w Sacrifices to the Heat and Neceſſity of the Times have been moft 
of them revers d with Infamy and Deteftation, when Men were Cool, and at 
Liberty to hearken to the Voice xf Law and Reafon, and began to 1 5 
they had only prepared Shackles for themſelves. Thoſe few melancholy In- 
ſtances, procured without due Tryal by an Exceſs of Prerogative, of Perſons thaz 
have been forth-coming, principally becauſe it was the Will of a Prince, are not 
to be mention d without Horror and Deteſtation. Such as. thoſe, ſays my Lord 


and Violations of the ſacred and unalterable Rules of Juſtice be forgot, if it be 
ſible ; or at leaſt draw a Veil over them, and let them be buried in perpetual 
lence. : . 1 3 | 

But in all ſober regular Times, a free Tryal In the ordinary Courſe of Law 
has ſeldom been denied, even where the Facts have been ſo notorious as (one 
would think) almoſt to need no Tryal, and%{o Evident as to need no Proof; 
as the Regicides, except ſuch as fied from Juffice, were admitted to Tryal, no 
leſs than Twenty Nine before one Commiſſion of Oyer, and every one heard with 
Patience in the ordinary Courſe. Even Felton, that Rlabb'd a Primier Minifter 
in the Execution of a High Commiſſion, tho he eonfe(s'd the Fact, both before 
the Council and Court of King's Bench, and juſtify'd it as a Publick Service to 
the Nation, in the moſt daring and impious | dice, was brought to Tryal, 
without ſuperſeding any of the ordinary Methods and Circumſtances of Juſtice. 


Indeed where ſome flagrant Crimes have been legally prob d and determin'd in 


the Courts below, Parliaments haye ſometimes thought fit to add to or heigh- 


ten the Degrees of Puniſhments. It was ſo reſolved in the Caſe of the Guit- 
powder Plotters, 5 November, that they were at firſt to be try'd at Law, and 


then the Parliament, (if need be) to add a Confirmation to it. Nay, that Re- 


ſolution went farther ; it ſays they were not competent Judges of it, before it was 


found in the Courts below. | | ; ls 
I might mention the Opinion of Judge Dodderidge, the Mirror of Juſtice, 
Lord Chief Baron Atkins, &c. who ſays the Parliament is a Supream Court of 


| Oyer, and that the proper Subject of their Oyer is ſuch Offences for which 


Right cannot otherwiſe be had, and to deal with Delinquents too high for the 
ordinary Courts. And, as I am before your Lordſhips Bar, I am very proper 


to mention the Reſolution of your Lordſhips Predeceſſors, in the Caſe of Ntz- 


harris, who (as I before mention d) was impeach'd by the Commons of High 


"Treaſon ; they refuſed to take him out of the Hands of ordinary Juſtice, 


and directed him to be proceeded) againſt according to the Courſe of the Com- 


mon Law. | 1 | | | 
And what Opinion ſubſequent Parliaments have had, of my Lord Swafford's 


Bill of Artainder, beſt appears from the Words of the Act of Reverſal, by 


they thought. If it had not been fo, even that Hou 


ordering all the Records and Proceedings relating to it to be cancell'd and 
deſtroy d, that no Remains of ſo evil and unjuſt a Precedent might be viſi- 
ble in after Ages, or brought into Example to any one's Prejudice. But even 
in that deteſtable Inſtance, ſuch Informations and Evidence were not ad- 
mitted, the Witneſſes were all examin'd, viva voce, upon Oath, and he was 
firſt adjudged Guilty, by way of Impeachment at the Bar of the Lords, be- 
fore there was any Order for a Bill. The very ſame Method was obſerv'd 
in the Caſe of Archbiſhop Laud, and Articles fully 1 againſt him, as 

e of Commons, as bad 
as they were, and as thirſty as they were after the Blood of thoſe Noble Per- 
ſons, probably would not have order d thoſe Bills. But yet this latter In- 
ſtance of Arch-Biſhop Laud, never had the Royal Aſſent, and tis well known 


in Hiſtory, what deſperate Meaſures were made uſe of to induce the Lords to 


20 it; and at laſt I think there were but Seven of your Lordſhips whole 
ouſe, that were preſent when it was paſs d. But if this Bill ſhould paſs, we 
muſt no longer blame and condemn thoſe Inſtances ; for this will, in effect, 


re · enact 


8 
1 


|  reversd with Marks of Infamy and Deteſtation. 


re · enadt them, and many others; which the Wiſdom of fdrmer Parliaments have 
How much more is there to be ſaid of Sir John Fuchs Caſe He bad 
been Indicted upon the Evidence of two poſitive Witneſſes: There: hail been 
ſeveral preceding Trials at Law, by which it manifeſtly appear that he 
was equally concern'd with thoſe that were found Guilty. Sir John Farwicł 
had likewiſe. withdrawn. himiſeif from Jaftice , and wüs retaken; (a Cincum- 
ſtance always urged as a ſtrong Prefumption of Guilt.) He had protracted 
his Trial by Offers of Difcovery, the Reaſon of which afterwards appeared 
to be, that one of the King's Witneſſes miglit withdraw himſelf beyond Sea; 
and. although that Witneſs was gone, yet his Evidence not only remained 
in Writing fign'd, and upon Oath, but was atteſted and confirm'd by ſome 
of the Grand- Jury themſelves that found the Bill, and by others of the 
Petty-Jury, before whom that Witneſs had given the very ſame Evidence. 
There was a Proof likewife that he had attempred to corrupt the remainiſig 
Witneſs, as well as ſome of the Jury. Theſe were Circam $ upon which 
that Caſe was founded; no Man can fay, but there was a reaſonable Evidence, 
tho' not ſtrictly legal; one full and poſitive Witneſs, and many ſtrong un- 
deniable Circumſtances; and yet the Oppoſition, which that had in both _- 
Houſes, was very great; whether the Reaſons that prevail'd for the paſſing of | 

it, were ſufficient, becomes me not to enquire. Since it is ftill 4 Law, I muft 


preſume them juſt. 85 | | 44 "8 
But is there any thing, my, Lords, like that, in the Caſe now before 
your Lordſhips > Has there been any Attempt to withdraw from Jaſtice? 
and yet that Honourable Committe have been pleaſed ro obſerve, his Lord- 
ſhip had Notice that he was to be apprehended ſome conſiderable time be- 
fore. Has there been any preceding Trial, in which my Lord Biſhop's 
Name was mention'd as an Agent, much lefs, (as this Bill ſuggeſts) a prin- 
cipal Manager and Director in the Gonſpiracy ! Or, in that one Trial which 
hath been, has any thing appeared to derive the leaft Suſpicion of Guilt | 
upon him? Can any one ſay, he; has uſed any Methods br Artifices to avoid 
or protra& his Tryal in the ordinary Courſe of Law? Has he not on the 
contrary (and as one of the ſtrongeſt Proofs and Convictions of Innocency 
ſought and perition'd to be tried? Yes, my Lords, he has applied in 
Courts, and in all Places, in the moſt earneſt and legal Manner to be brought 
to Trial? Has this Reverend Prelate uſed any indirect Meaſures to corrupt 
or withdraw a Witneſs? And yet Mr, Kelly, (who is the re - Perſon ſuppos'd 
capable of wy againſt him) tis well known, had his full Liberty, 
even after his Lordſhip's Apprehenſion, but won'd not hazard his Recogni- 
zance by one Day's Non- appearance. No, my Lords, nothing of that kind 
has been attempted to be prov'd, nor ſo much as inſin in this Caſe ; 
nor is there here before your 1 any one pofitive Witneſs of any kind: 
Nor is there the Sanction of any one Oath here, or any where elſe, in amy 
one material Point againſt his Lordſhip; what need th re, or what Reaſon 
can there be for this Bill? Surely your Lordfhips will never pronounce a Judg- 
ment that ſhall affect any Man's Life, Liberty, or Fortune, without ſome 
Oath, and on Circumſtances fo widely different in every reſpe& from thoſs 
of Sir John Fenwick, | | 
And if this Cafe bears no Proportion nor Similitude with that of Sir Jom 
Ferwick ; I am ſure it has much leſs, or rather none at all, with any of thoſe 
before mention'd. For we hope, after ſo long and full a Diſcovery of the Con- 
ſpiracy, and thoſe many juſt Methods of Preparation againſt it, the Danger can- 
not now be ſo great or cogent, as to require ſo precipitate a Reſolution. His 
' Perſon, your Lordfhips ſee, is ſafe and forth-coming, and the Courts of Law in 
their uſual and open Courſe; and at this time filled with ſuch learned and reſo- 
lute Judges and Miniſters of Juſtice, that they are equal and able to deal with 
the moſt bold and dari der. | | 
There can be lefs Reaſon therefore, none at all we hope, for your 
HR at this Time to exert fuch an extraordinary Method of pro- 
ceeding. | | 5 
But there is this further Objection againſt proceeding by Bill, That it makes 
not only your Lordſhips pronounce Julgmene againſt — of your own Mem- 
bers, and a very terrible one too; but it makes the King himſelf, without 
— one Word of the Defence, in Perfon, pronounce a Judgment upon 
his Subject, which his own gracious Temper muſt be averſe to; which the 
Common Law therefore has wiſely left to be pronounced by his Juſtices, _ - 
| thoſs 


— —— 


[8] 
-thoſe Courts, where he is always Tuppoſed to be preſent. But in this Inſtance; 
there is ſomething, which muſt be A more ungrateful to him; in that it is 

to exclude a Branch of Prerogative which his Majeſty moſt delights in, and it 
muſt be ſome Surprize to every good Subject to find His Royal Judgment ſo 
ti miſtruſted. **VͤF i i 2 
| ws is another Thing, which I perſuade myſelf, your Lordſhips will fully 
conſider; that if this Method of proceeding by Bill be encourag'd and grow 
familiar, it will put an End to one conſiderable Branch of Judicature, which 
your Lordſhips were heretofore ſo juſtly jealous of; as not to admit at any 
time the leaſt Competition. The Lower Houſe. will hardly care to appear 
any more before your Lordſhips as Accuſers or Proſecutors, when they can 
ſo eaſily. partake in your Judicial Capacity. And every ſuch Bill, (eſpecially 
againſt a Member of. this Houſe) is a dire& Infringement and Diminution 
of that high and valuable Privilege, and will open a Door to ſome other 
Miſchiefs to the Peerage ; which I had much rather your Lordſhips wou'd 
ſuggeſt to yourſelves, than I expreſs. It has been always doubted without 
Doors, whether your Lordſhips could begin ſuch a Bill againſt a Commoner ; 
but I think it may be more juſtly doubted whether the Lower Houſe can 
begin ſuch a Bill againſt any one of your Lordſhips; and, if this Bill ſhould 
have no other Conſequence, it will eſtabliſh this ſo far, as to bear no Queſtion 
hereafter. My Lords, I need not ſay, how much more proper it would have 
been, for the Lower Honfe to have left this Matter entire to your Lord- 
ſhips; becauſe it has been ſo often reſolv'd by your Lordſhips Predeceſſors, 
that the Houſe of Commons have no Power of Judicature or Coercion againſt 
; any one, but in Matters concerning — Whereas this is a Caſe of 
1 | Peerage, the Puniſhment, and the Excluſion of a Member of this Houſe. 
4 There is an Inſtance on your Lordſhips Journals, where the Lord Purbeck vo- 1 
it luntarily ſurrendred his Title and Dignity of Viſcount to the King by Fine, J 
and yet your Lordſhips unanimouſly revers d that Judgment, and declared, that N 
no Place could judge of, or intermeddle with Dignities or Rights of Peerage, but 
your Lordſhips own Houſe. 5 „ T 2700 
And thoſe my Lords of that Reverend Bench will ſurely conſider what a 
fatal Blow this Bill will give to the Diſcipline and Polity of the Church o 
England. They have more than ordinary Reaſon to be jealous of encreaſing 
ſuch Precedents, and of 3 Methods of depriving Biſnops and Deans, 
hardly known to former Ages. The ancient Canons have already preſcrib'd 
Methods of judging, cenſuring, and depoſing Biſhops, and the Caſes when and 
where thoſe Methods are fit to be exercis'd. I don't ſay the Parliament cannot 
do this, or any thing elſe which they think proper ; but the Metropolitan, Their 
center know, is intruſted with this Power over his Suffragans, or a Pro- 
vincial Synod. And tis plain the Law of England takes notice of no other 
Power, that can regularly deprive. For to mention but this Inftance, If 
an Iſſue ſhould be join d, whether a Biſhop be deprived or not, the Court, 
where ſuch Iſſue ſhould ariſe, could only write to the Arch-biſhop to cer- 
tifie. And to prove this Aſſertion, I will not name Biſhop Killing fleet, or 
any of thoſe grent Eccleſiaſtical Authorities, ( ſince poſſibly they may be 
excepted againit, as Perſons who have too much Intereſt in the Caſe to be 
impartial) but it is ſo laid down by my Lord Chief Baron Atkins, in hie 
San. Rep 135. great Argument of Eccleſiaſtical Commiſſions, and by my Lord Chief Juftice 
olt, and the Court of King's-Bench, in the Caſe of Dr. Watſon, Biſhop of 
St. David's. | 2 | e e 
All Precedents, my Lords, will increaſe; and the corn and Contempt of 
Libertines againſt your Lordſhip's ſacred Order is too great to drop, or to 
forget a Precedent ſo grateful and pleaſing to them as this will be. Every 
one knows the Deſtruction of the ſmaller Religious Houſes only made way 
for that of the greater. A Time has been when their Lordſhip's Predeceſſors 
were all excluded and ſequeſtred, and it has been attempted, even ſince the 
Reſtoration, to take away Deans and Chapters. I am far from apprehending 
any ſuch thing at preſent, and I hope it will never enter into the Heart of any 
Man. But, my Lords, I confeſs I thought as little at this time of ſuch a Bill 
. | as is now before you, to deprive a Biſhop and Dean at once, not only of all his 
5 | Dignities and Benefices, but from the Exerciſe of any Part of his holy Of- 
[ fice and Function: And I will ſay, that if this Bill ſhould paſs, and by 
Eo. any of their Lordſhip's Aſſent, ſuch a Deſign will be rendred more eaſy 
and familiar, and much more unpitied, by all Mankind. 
; | | Sire 


bal _ 


| Give me Leave, my Lords, next to obſerve, with what Caution and Mo- 


deration other Parliaments have proceeded, even in thoſe Caſes where they 
have thought proper to exerciſe their Legiſlative Capacity. I paſs over the 


' Statute 7 IV. c. 19. for Impriſonment of Sir Thomas Coke, &c. and many other 
ſuch Caſes, which were too great and intricate for the ordinary Courſe of Law, 


but yet too low and inconſiderable to enter into this Compariſon. But the 
Statute 8 V. c. 5. may be named, I am ſure, with that now before you, for the 
Impriſonment of Counter, &c. concern d in the Aſſaſſination Plot, againſt all 


whom there was ſome poſitive Evidence upon Oath. Tho' the Zeal of that 


Parliament can never be queſtion'd from an Act ſo full of Gratitude, and in 


ſuch ſtrong Terms and Accents of Loyalty to the King, yet they did not at 


once, and at one ſingle Stroke, cut them oft from the Land of the Living, and 
utterly deprive them of all the Neceſſaries of Life. The firſt Step that Parlia- 

ment took, was to paſs an A& for the Detainment of them for the Space of 
one Year only, not to the Forfeiture and Deprivation of all they were worth, 
or to the Excluſion of his Majeſty's Mercy, but even to leave a diſcretionary 
Power of Bailing within that time, to any fix of the Privy-Council, if they 
judged proper. Their further Obſtinacy and Impenitency occaſioning ano- 
ther Act, 9W. 4. to detain them a Year longer, it was ſtill under the ſame 
Exception. At the End of that Term, another Act was made, impowering 


the King to detain them during his Pleaſure, 10 H. 11. After theſe, two other 
Acts paſſed, impowering the late Ar and his preſent Majeſty to detain them. 


What the particular Reaſon of theſg Alterations were, I cannot take upon me to 


determine, becauſe the Acts themſelves are wholly filent ; but, my Lords, ſuch 


were the prudent: and moderate Steps taken by former Parliaments, even in that 
bold and wicked Conſpiracy. - _ 


I may alſo juſtly take Notice of the Prudence and Clemency of the laſt Par- 
liament, when there was ſo loud and ſo general a Cry for Juſtice, and when the 


Neceſſity of the Time ſeemed to require a more ſpeedy and extraordinary 1 
a 


e 
of Puniſhment than the Common Law was acquainted with; but with what Dif- 


ficulty, with what ſlow Paces, and with how many tender Circumſtances that Bill 


paſs'd ? Your Lordſhips will eaſily imagine that the Perſons I here ſpeak of are 
the late Directors of the Sourh-Sea Company. | 

It would ill become me (my Lords if I had Inclination, to inſult the Di- 
ſtreſſes, or to aggravate any of thoſe Gentlemen's Misfortunes ; but the Ser- 
vice of the Reverend Prelate now under Conſideration, requires me juſt to 
mention what a State of Confuſion they had reduced the Kingdom to ; how 
many Thouſands have felt, and ſtill feel the pernicious Effects of that Scheme. 
Tho their Crimes had no particular Appellation, or determinate Puniſhment 
in our Law, yet the Civil, and the Laws of other Countries could have told 


us, That Crimen Peculatus, the Robbery of the Publick Money, was ſuch an Dig. 4 
infamous Tranſgreſſion, that the Puniſhment of it was Death, both in the 1. 5. Kc. 


Principal and Acceſſaries. How different and how mild was the Puniſhment 
inflicted by the late Parliament, in Compariſon of that, I need not mention ; 
and every one knows, how tenderly and ſparingly that Law has ſince been 
— upon them, and how much they ſtill enjoy of the Spoils and Plunders of 

e Nation. | 

Let us not then follow every Precedent that has been, but the juſt and prudent 
Precedents of moderate Times, and of good and peaceable Reigns. Let us not 
be ambitious to ſurpaſs the Proceedings of violent and arbitrary Men, which we 
or our Poſterity may have Cauſe to repent of hereafter ; but let us imitate ſuch 
only as are agreeable ro the Law and Conſtitution, ſuch as are grounded upon 
true Reaſon, and the Principles of exact Juſtice. 


Havixc thus ſpoken as to the Method of theſe Proceedings in general, and 
ſhown (in ſome meaſure, I hope) that they are contrary to the publick Wiſdom, 
contrary to the known Rules of Law, and the common Right of the Subject, 
I ſhall, with your Lordſhip's Favour, next examine the Foundations and Sug- 
geſtions of this particular Bill. As for thoſe general Matters and Allega- 


tions with which it is introduced, and upon which the Counſel for the Bill 
have _=_ ſo much Time; there is no Neceſſity, as we conceive, to anſwer 
do. e 


are here before your 1 only as Counſel for this Reverend 


Prelate, 


9 ; | 


Prelate, one ſingle ſuppoſed Conſpirator ; and it would ill become us in the 


leaſt to controvert, that there has been a Conſpiracy formed and carried on 
by ſome Perſons Abroad, and by others at home, after it has been ſo ſolemnly 


reſolved by both Houſes of Parliament. Nor can we deny, but that Mr. Layer 
has been Tried, Convicted, and Attainted of it: But we are yet to ſeek, 
how thoſe Things have any Relation to the Caſe now before your Lordſhips ; 


- or how that unhappy Gentleman's Caſe comes to be connected and made Part 


of my Lord Biſhops, as it is by this Bill We may juſtly appeal to every 
one that heard or read that Tryal, whether this Reverend Prelate's Name is 
ſo much as mention'd in any one Line of it; whether there are any Grounds 
to think, from any of that Gentleman's Papers or Examinations, that his 
Lordſhip was privy to, or in the leaſt concerned or acquainted with his Perſon, 
or his Intentions: And I dare ſay, his Lordſhip is as much amazed at the 
Raſhneſs and Folly of his Schemes, as he deteſts the Wickedneſs of them. Not- 
withſtanding which, it is his Misfortune to be charged in this Bill as a prin- 
cipal Actor and Director in the framing and carrying on of thoſe very Schemes 
and Deſigns for which that Gentleman has been Convicted. And as to the 
Cyphers and Papers of Plunket, I am as much at a Loſs to imagine, upon what 
Grounds they ſhould be given in Evidence againſt the Biſhop, ſince tis not ſo 


much as ſuggeſted in the Bill, nor is there any thing throughout the Report 
or Appendix, that in the leaſt Charges his Lordſhi p with any Intercourſe or Cor- 


reſpondence with him. | | 3 

t is ſtrange, my Lords, that Perſons Thoughts and Intentions, ſo widely 
diſtant in all other Reſpects, ſhould yet center in ſuch unnatural Projects, 
and wild Undertakings, without ſome previous Diſcourſe, ſome Conſultations, 
or Acquaintance one with the other; and yet as ſtrange and unaccountable 
as it is, this Reverend Prelate is charged in the very ſame manner by this 
Bill, with conſulting and endeavouring to raiſe an Inſurrection, to procure 
a Foreign Force to invade the Kingdom, and Correſponding with the Pre- 
tender and Perſons employ'd by him, knowing them to be ſo employ'd. 
And if theſe Facts, my Lords, had been duly and legally proved, I ſhould 
have very little to ſay in his Defence, but humbly intreat the Mercy and 
Compaſſion of this Honourable Houſe ; for they are Offences in themſelves 
ſo great, on the one hand not capable of Aggravation, nor on the other of 
Excuſe or Diminution, by any thing I can ſay. But if the Facts have not been 
proved in the Whole nor in Part, the bare Affirmation or Allegation of 
them, is only Brutum fulmen, and does his Lordſhip no more Harm, than 
any other innocent Man, whoſe Misfortune it is to fall under an unjuſt Ae- 
cuſation. Or if thoſe Circumſtances which have been proved, are not Cri- 
minal in themſelves, they ſhall not, we hope, by Inferences and Deductions, 
be heightned into Crimes, and the Number or Complication of them ſhall 


never make them exceed their Nature. And, my Lords, we hope, that not- 


withſtanding all that has been affirmed, alledged, or proved, this Reverend 
Prelate can till ſay, not only in the Form of Law, but boldly and with a 
ſafe Conſcience, and upon an impartial and ſerious Recollection ſay, That 
he is Not Guilty of any one of the Charges contained in the Bill. That he 
is not conſcious to himſelf of any one Treaſonable or Irreverent Expreſſion, 
or of any one Degree of Offence committed by him, with reſpe& to any of 
thoſe Charges. He can ill ſay, That he has not acted in direct Violation 
of his Oaths and Obligations, nor to the Scandal of Religion or his Holy 
Function. I am ſure, my Lords, I ſhould not take upon me to ſay this for 
his Lordſhip, or any Man alive, unleſs I thought we had a full and poſitive 
Anſwer to every thing that has been ſaid, unleſs I was verily perſuaded we 


had a ſufficient and a legal Proof to encounter all that has been offered on 


the other Side; or unleſs my Inſtructions told me, that many Things in the 
Courſe of their Evidence are utterly falſe and groundleſs; falſe I fay, as we 
ſhall prove (if my Inſtructions are true) by the. fulleſt Proof, and the moſt 
ſatisfactory Evidence that is poſſible in the Caſe; by ſuch Arguments and- 
Reaſonings, as we think are clear and undeniable, by ſome Witneſles we ne- 
ver ſaw nor heard of before, conſequently the more credible and impartial ; 
by others, whom I am ſure we had no Opportunity to lead or inſtrutt; and 
all (asI am informed) glad, that it is — — with the Rules of your Lord- 
ſhips Houſe, to receive their Teſtimony upon Oath. In ſhort, every (ey rape 

SE ance, 


1 | 
ſtance, every Part of the Evidence produced againſt us, your Lordſhips, in the 


End, we hope, will find, tra frvogiy for us. | | 
There is one thing which IT take for granted, from the Nature of the Evi- 
dence that has been offer'd, Thar it is admitted as fully by. the Counſel for the 


Bill (as if they had ſaid ſo in expreſs Terms) that there is no legal Evidence againſt 
his Lordſhip in all they have offer d; or elſe this extraordinary Method of Pro- 


ceeding, and this new ſort of Evidence had never been ſet up. Nay, I am 
ſure, it is a ſort of Force upon thoſe Learned Gentlemen, ſo well verſed in 
Methods and Notions of Law, to maintain ſo many groſs Paradoxes, which 
have not the leaſt Colour of legal, or even a reaſonable Evidence, and would 
never be allowed, they well know, in any Court of Law or Equity. And tho 
your Lordſhips have been pleaſed to permit thoſe Papers and Letters to be read, 
your Lordſhips did not (as I. apprehend) finally declare or determine them to 
be Evidence; but were willing to hear all Things, and afterwards judge how 
far it was reaſonable or fitting to admit them as Ingredients in your Lord- 
ſhips Judgments. And whatever Opinion your Lordſhips might be of on the 
two former Bills, as we are Strangers to them, ſo we hope we are not precluded 
from offering any thing farther, why they ought not to be allowed in this 
Caſe, If it be your Lordſhips Pleaſure at laſt to adhere to that Opinion, or 
to reſolve the like in this Cafe, we muſt ſubmit. 

If there is any thing certain in Law, or agreeable to Reaſon, it is this, 
That in all Criminal Charges, the Evidence ought to be clear and poſitive ; 
and that the higher and more heinous the Nature of the Charge is, the more 
clear and undeniable the Evidence ought to be by which a Man is convicted. 
Now, I beſeech your Lordſhips to conſider at one View (as far as it is poſſible 
in ſuch various and a Facts) the Methods made uſe of to prove his 
Lordſhip Guilty, and what they have offer'd to your Lordſhips under the Name 
of Evidence. Where Words have been capable, and ſometimes where they 


have not been capable, of two Senſes, an arbitrary and invidious Interpretation 


has been put upon them. Where Words have been plain and proper for the 
Occaſion, and which conſidered ſeparately by themſelves, it was impoſſible to 
7 a Criminal Gloſs upon, the Wriees is ſuppoſed to have ſome myſterious 

eaning or double Entendre, or elſe they are complicated and thrown toge- 
ther with thoſe which will infer ſome Criminal Meaning. In other Letters the 
Names and Words relative to Men, are ſuppoſed to be uſed for thoſe of Wo- 
men, and the proper and uſual Appellation of Women, for thoſe of Men ; and 
becauſe one fictitious Name will not anſwer all they would have it, the Names 
are often ſhifted, one and the ſame Perſon is ſuppoſed to paſs under ſeven or 
eight different Denominations ; and often two or three Names in the ſame 
Letter, within the Compaſs of two Lines one to the other, are urged to ſtand 
for the ſame Perſon. me Letters which are writ of another, and ſpeaking 


in direct Terms of a third Perſon, they would have to mean the Writer him- 


ſelf, tho' as often without any Name, Date, Subſcription or Superſcription at 


all. Books of Accompt, Manuſcripts, and common Mercantile Terms, which 


ſeem proper for the Perſon and the Occaſion of the Correſpondence ; and the 
Name of Stocks, which every one knows the true Meaning of, and carries all 
the Appearance of Reality, are very particular and exact in the current Prices 
at that time, by a new kind of Metaphor are to be taken in an ill Senſe. 
Others, which are only to be inform'd of the Diſtemper of a Friend, the Va- 
riations which happen in it, and the Opinion of Doctors upon it, by a ſtrange 
and arbitrary Corfirudtion are applied to explain very different Purpoſes ; and 
as if they were ſuſpicious even 5 their own 8 and diſtruſtful of theſe 
Explanations, they call in Aid ſeveral disjointed Fragments, Extracts, and 
Scraps of Papers, which no Man but themſelves can tell what to make of; and 
when there happen to be ſome Words which cannot be reconciled with ſuch 
a Conſtruction, or the Uſes which they would make of them, they are totally 
omitted, and we are told they are not material, or not yet . or not 
legible in the Original, but your Lordſhips and the World muſt intend them 
to mean ſomething Criminal. 
My Lords, if ſuch Foreign Suppoſitions, Gloſſes, and Intendments; ſuch 


unnatural Conſtructions, f erences and Innuendo's, are to be admitted 
| | as 
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us Evidence, and deſerve the Name of Proof, I muſt confeſs they have given 

vou ſome. If the Whimſies and Conjectures of * the Hearſays and 
Reports of third, fourth, and fifth Perſons are to take place in your Tadicial 
Proceedings, inſtead of that plain, honeſt, and poſitive Proof, which the Law re- 

quires; or if the Number of Facts and the Variety of Circumſtances could make 

them alter or exceed their Nature, I muſt confeſs, they have offered ſome Things 


* * 


worthy of your Lordſhips Conſideration. 


But if it were your Lordſhips Pleaſure to conſtrue Things according to the moſt 
natural plain Senſe and Import of the Words, as others would have underſtood 
them, and in ſuch a Senſe as the Writer probably meant them, or in that juſt 
manner which your Lordſhips have hitherto done on criminal Proſecutions, no 
one can ſay they have ſhewn one Degree of legal or reaſonable Evidence to 
prove any one Suggeſtion in the Bill. This I muſt humbly aſſert, and I think no 
one can diſprove my Aſſertion. i i ” 
Thus far in general of the Proofs that have been offered; bur I ſhall, under 
your Lordſhips Favour, ſpeak now more particularly to them, and ſhall be ſo far 
from abridging or ſliding over any thing that has been ſaid, that I am willing every 


[i | ; thing thoſe learned Gentlemen for the Bill have been pleaſed to offer, or that 
| | EE | Honourable Committee Have obſerved in their Report, ſhould have its full 
= | Weight, and be put in the ſtrongeſt Light againſt us. 


It has been obſerved that there were three ſeveral Methods and Times fixed 
15 for the Execution of this intended Conſpiracy. . b 
1 I The firſt was to haye ping a regular Body of foreign Forces to invade the 
K Kingdom at the time of the late Elections (which were from the middle of March 


„ 5 to the middle of April 1722.) ; es 
_-E | But have they ſhew'd your Lordſhips any Evidence, or even one Paſſage in 
i. | the Report of that Honourable Committee, that particularly charges his Lord- 
i ſhip with being privy to any one of theſe three Deſigns thus generally and 


roundly affirmed? He is not charg'd with being privy to either of the three 
Memorials to the Regent for Forces. The only Paſſage that can be pretended 
to contain any Imputation of that kind, is in the Letter ſign'd 1387 to Jackſon, 
which, they ſay, there is reaſon ta believe was from my Lord Biſhop to the 
Pretender; but this we hope in the Courſe of our Evidence effectually to diſ- 
rove. | | | 
The ſecond Deſign was to have made an Attempt at the time it was believed his 
Majeſty would go abroad ; but all that is inſinuated in relation to his Lordſhip is 
contained in two or three obſcure Paſſages relating to one Jones, in Letters ſaid 
to have paſſed between Dillon, or his Secretary, and Mr. Kelly ; which Paſſages 
being ſomething ambiguous, are interpreted in an ill Meaning, by Hearſays from 
Neyno and Pancier, and Plunker's Cypher; but cannot, without the greateſt Ab- 
5 ſurdity, be thought to relate to his Lordſhip. . 
=o | Rep. p. 47,8. Two of theſe Paſlages relate to Remittances of Money, which they inſinuate 
f Els 437 . the Biſhop was to furniſh ; but it amounts in the Whole to no more than the 
bare Hearſay of one Man, and an arbitrary Interpretation of ſome Expreſſions 
in the Letters of two others (to either of which his Lordſhip has not in the leaſt 
been prov'd privy) and the Whole depends upon a 4 that Jones here 
and elſewhere in the Correſpondence means him; which depends again upon 
another Suppoſition, that the Biſhop dictated thoſe three Letters of the 2oth 
N of April, one of which is ſigned Jones; a Suppoſition which we hope likewiſe 
4 5 8 prove abſolutely falſe, and by that means e the Foundation of the whole 
q harge. 8 
| | Rep. 5. 47. The other Paſſage is in a Letter from Dillon's Secretary to Kelly, about Jones's 
App. P. 17. fitting and providing himſelf with Saddles, which by the ſame Methods is ex- 
F | plained to mean Soldiers and Regiments, which his Lordſhip is ſuppoſed to have 
. undertaken to procure; and if the Words are to be taken in that Senſe, and ap- 
| plied to him, he muſt likewiſe be ſuppoſed to have undertaken to be at the Head 
+ | of them; which, conſidering his Lordſhip's Function, Age, and Infirmities, is 
ſo abſurd and ridiculous, that inſtead of ſpending more of your Lordſhips Time 
in anſwering of it, I ſhall only make uſe of it hereafter as one Inſtance (among 
many 3 to ſhew, how much they are miſtaken in affirming, that wherever 
Jones is named, his Lordſhip is to be underſtood. = 0 
1 J : | he 
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The third and laſt Deſign, tho I muſt confeſs the moſt enormous, if it 
were true, becauſe part of it was the Seizure of his Majeſty's Perſon, was 
to have been put in Execution at the breaking up of the Camp. But, I am 
ſure, there 1s not one the leaſt Hint throughout all this voluminous Aﬀair, 
that his Lordſhip was concern'd or privy to that. . 

And therefore 'tis ſurprizing to think upon what Grounds his Lordſhip 
can be (as he is in the Preamble of the Bill) charg'd with having been deeply 
eoncern'd in forming and directing this Conſpiracy; which, as your Lok 
grips have heard, conſiſted of thoſe three ſeveral Deſigns. The Counſel, 
in 


eed, for the Bill have endeavour'd by divers Methods and Reaſonings, by 


ſome little Circumſtances, and ſeeming Probabilities, to charge upon his 
Lordſhip in general ſuch a Correſpondence: And they may all be reduc'd to 
theſe four Heads: | N | 


1. Hearſays, | | 
2. The three Letters ſaid to be dictated by his Lordſhip, and wrote by 


Ly 


1 Kelly to Lord Mar, Dillon, and the Pretender. 


3. Two Letters, ſaid to be wrote to the Biſhop. g 

4. The Co- incidences of Circumſtances, Times, and Names, in the inter- 
:2pted Correſpondence, to induce a Belief of the before-mention'd Hearſays, 
and 1 Facts. 

To all which I ſhall endeavour to give ſome Anſwers. | 
But before I enter upon theſe Particulars, I ſhall beg Leave to obſerve to 
your Lordſhips, that if ſuch Evidence is to be countenanced, it will be in 
the Power of any two Men, the one in England, the other beyond Sea, get- 
ting an Account of the Circumſtances and Motions of a third Perſon, by an 

artificial intercepted Correſpondence, to raiſe what Suſpicions of him they 


aſe; and yet he be all the while Innocent and Ignorant of what is doing. 


le 
Whether that is the Caſe here, I ſhall afterwards ſubmit to your Lordſhips 
Judgments. | | 

But it is very remarkable, that in all the intercepted Correſpondence to 
and fro, there are no Footſteps or Deſcriptions which any ways Len- out to, 
or of whom they are written, but thoſe alone which are ſuppoſed to relate 
to his alp and in them, as the Counſel obſerve, Things are ſaid and 
done in ſuch a Manner, and with ſuch particular Circumſtances, as lead di- 
rectly to him, and him only. And this being ſo contrary to the Caution 
and Reſerve practiſed in all other Inſtances, carries in it ſome manifeſt 
Marks of Fraud and Contrivance. | | | 

This Remark I humbly f e to be the ſtronger, becauſe there has 


been no Proof of any particular Meetings or Conſultations with other Perſons, 
towards carrying on theſe Deſigns. And how a Man can conſpire with himſelf, 


I know not, except that it is barely alledg'd he was a Member of the tee 
Club, the Falſity of which Aſſertion that Honourable Committee themſelves 

feem ſo ſenſible of, and by that Indulgence and 8 which one of 
thoſe Noble Perſons (tho ſaid to be the Chief of them) has ſince met with, is 
now ſo well underſtood, as to need no manner of Refutation. 

I may alſo as juſtly obſerve, that there is no one Witneſs againſt this Re- 
verend Prelate of any one criminal Act or Exprethon, from the Time of his 
| Majeſty's Acceſſion to the Throne, tho one of the Counſel (as your Lordſhips 
_ remember ) was "_ particular about the Manner of his paſling of the 
Toth of June, which the Coachman gave them an Account of for four Years 
together; and (though all his Papers were ſeiz'd) not one Letter, or Paper, 
under his own Hand, produced of a criminal Nature, or pretended to have been 


ſeen or intercepted. Not any one Letter intercepted that is pretended to have 


been written to him, much leſs any prov'd to have been receiv'd by him, the 
Matter of which appears to be Treaſonable, or any ways Criminal. My Lords, 
I muſt own a great Conſequence is drawn by that Honourable Committee, be- 
cauſe a great Quantity of Letters and Papers were fuund dated before the Year 
1712, This ver Objection was made in the Accuſation of his Lordſhip's 
worthy Predeceſſor, and a light Anſwer ſatisfy d his Examinants; and the plain 
Reaſon 1s, that his Lordſhip at that Time had a ſettled Correſpondence with 
many eminent Men on Matters of Learning, which he eſteem'd ſo valuable 
as to preſerve ; but ſince the finiſhing of thoſe Controverſies, he had leſs 
occaſion to write, and his Lordſhip's Merits having call'd him up to a more 
high and buſy Station, he had leſs Opportunity to write; and he that writes 
little, will receive but little, From that Year therefore (they juſtly ob- 


| ſerve) few of any Conſequence were * and even thoſe few, ( = no 
f | other 


| 
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LF; 


other than what are printed, and as yet prodnc'd) 1e beg Leave to ſay, are of 


no Conſequence at all, to ſupport the Inference drawn from them. 
The firſt, I think, is from a great Lady; but ſo general and uncertain, 


that it does by no means warrant the Concluſion drawn from it; for it does 


not ſo much as appear to have been a Letter, or what it was that was enclos d. 
And I beſeech your Lordſhips, what more can be inferr'd from Captain 
Halfted's Letter, the Contents of which is no more, than that a Neighbour, as 
Captain Halſted was to the Biſhop, deſires Leave to Dine with his Lordſhip 
on 2 Thurſday, which was his publick Day, in Company of 20 other People 1 
muſt confeſs they have laid a Streſs upon the Character of the Man in their 


Opening; but nothing more has been prov'd, than that he was in a Ship by 1 | 
ſome Name different from his own. Another Letter that was ſaid to be found 


among his Lordſhip's Papers, was that directed to Dubois. But this (my 
Lords) I ſhall beg Leave to reſerve for a more proper Occaſion. „ 
I ſhall now conſider the four ſeveral Charges againſt the Biſhop: And the 


Firſt ariſes from Neyno and Pancier's Informations, all mere Hearſays; ſome 


Report 
10. 35. 
Append. 


D. 1. 


from Living, and ſome from a dead Perſon; but poſitively and expreſly 
denied by the living Perſons, from whom ſuch Informations are ſuppoſed ta 
have come. | 5 

All Paxcier's Informations ſay, relating to this Reverend Prelate, is, That 
one Skeen told him, that the Biſhop of Rocheſter had the principal Direction 
of the Conſpiracy; and that 200000 J. had been rais d and put into his Ma- 


nagement. This Steen, it ſeems, is ſtill in Cuſtody, and your Lordſhips will 


hear how far he will ſupport this Charge. 


State 


Tryals. 


. . 


Tho' the very Accuſation it ſelf we beg leave to call Abſurd and Incredible; 
that ſuch a Sum of Money as 200000 7. could be rais d and depoſited in one 
Man's Hands, and not yet traced up to ſome of the Contributors, or to the 


Hand where it was depoſited, eſpecially when it is charged upon a Perſon 
not uſed to deal in Merchandizes, or Remittances. Though the Counſel for 
the Bill have ſlid over this, yet being often repeated in the Report, as if 

_ had been ſome Weight in it, I thought my ſelf oblig'd to take Notice 


oat; tho' it is ſo incredible, I confeſs, that it is ſcarce worth removing. 

Of Neyno's Informations, your Lordſhips may obſerve there are Four, but 
none of them ſworn to, nor ſigned , and it was expreſly reſolved, in Lord 
Audley's Caſe, by all the Judges of England, that no Examination without 
Oath ought to be read, except of the Party himſelf that is tried. They are 
all either of a Date ſubſequent to his Lordſhip's Commitment, (and therefore 
till then thought inconſiderable, and not worth reducing into Writing,) or 


elſe they are of no Date at all. One of the Two without a Date appears ma- 


nifeſtly to have been taken after he was ſeiz'd, and brought up from Deal in 
September, which ſufficiently ſhews that juſt Diſtruſt there was at that Time of 
his Credit; that on the 27th of September, was on the Nay before he drown'd. 
himſelf; and both, when he is known to have been under the greateſt Terrors 
and Apprehenſions, in that he was not able to make good what appears by 
the Paper (mark'd E. 11. and found afterwards in his Pocket) to have bcen 
undertaken by him, or required of him. It is not ſaid, as to one of his Ex- 
aminations, before whom it was taken : Another of them, and the only one 


they now think fit to make Uſe of, is an Extract only from three other Papers, 


and ſaid to contain the Subſtance of them; but the Papers themſelves, out of 
which it was extracted, do no where appear. And there are ſome Particulars 
in the Report of that Honourable Committce, which he is ſaid to have con- 


 feſgd, which do not appear in any one of theſe Examinations, and are of 


ſuch a Nature as to affect the Credit of all he ſaid, and (if produc'd ) would, 
we doubt not, in other Reſpects entirely blaſt the Credit of his Teſtimony. 


And, my Lords, if the Examination of a Man is thus taken to Pieces, the 


made and inferred from the moſt innocent Things and Expreſſions. 
But his Examinations, even as they lie in the Appendix, are full of Incon- 
ſiſtencies and Abſurdities: Inconſiſtencies, I mean, not only with Pancier's, 
and the Depoſitions of other Perſons, but even with themſelves. For Pan- 
cier fays, little paſs'd in Writing in the Conduct of the whole Affair: Nu 


Antecedents and the am theme left out, Treafon (and what not) may be 


ſays, there were many Bundles of Letters that Mr. Kelly brought with him 
from France, and which he had ſeen him write at ſeveral Times. But yet 
they are much more inconſiſtent with themſelves ; for inſtance, Neywo ſays, in 
his Examination, mark'd E. 7. that he had ſeen ſeveral Letters written by Kely 


and 


WR. 
and ſent to him from Paris, and other Parts, but they never contain d any thing 
material: And yet in E. 8. he ſays, that he had ſeen ſeveral Cyphers of 
Kelly's, and ſeen him make uſe of them ; and that Kelly with great Freedom 
acknowledged they were for carrying on the Correſpondence with the Pre- 
tender's Agents. Whereas it is utterly incredible that a Man, who had 


really been ſo communicative in his Diſcourſe, and of his Cyphers, ſhould 
yet be ſo reſerv'd as to hide from him any thing material in his Letters, In 


the very ſame Examination, (he ſays,) he was well acquainted with one Warſor, 
1. e. the late Earl Marſhal, and lay ſeveral Nights with him; but after all his 
Intimacy, at laſt it comes out, that he did not know really who he was. 
There are ſome other Inconſiſtencies, which have been already taken Notice 
of by Sir Conſtantine, which I ſhall not repeat. | 
But, my Lords, if the Perſons and Credit of Neyno and Pancier were unexcepti- 
onable, yet what they ſay is only Hearſay, or mere Affirmation; and was ever 
that allow'd as Evidence in any material Point by any Law, or in any Court in 
the World? Tis expreſly refolv'd in the Tryals of Langhom and Lord Ryſſel to be 
no Evidence; and it is the firſt Time it ever receiv'd fo much Countenance as 
to be read in Judicial Proceedings; and I dare fay, there is no ſuch Practice in 
the Court of Inquiſitions abroad. Even common Fame and Reputation is but 
of little Weight in any Caſe that I know of. It may, my Lords, be a 


ſufficient Ground for an Officer of the Peace, in ſome few Cates to Arreſt a a 


Perſon, or for a vigilant Miniſtry to make Enquiries, f. e. to Accuſe or 
Apprehend ; but was never yet allow'd to be a Guide in Judicial Proceed- 


' ings, or to Condemn any Man in any Criminal Caſe whatever. But even when 


the Commons (in the Caſe of the Duke of Buckingham, 1 Car. I.) had declar'd, 
that common Fame was a good Ground of Enquiry, it was complain'd of, 


and the Commons afterwards receded from it, and prcceeded upon the Ex- 


amination of Witneſſes, and other Evidences, and in every Article of their 
Accuſation the particular Facts are expreſsd, Much leſs will your Lord- 
ſhips allow the Hearſay of one ſingle Man, and only Extracts of that Hearſay, 
to be of any Weight, nay, to be of more Weight and Authority now he is 


dead, than if he were living; for if he were hving, and could only depoſe 


by Hearſay, no one Nr can ſay it would be admitted as Evidence; but 
ſince he is dead, and we have no Opportunity of Croſs-examining of him, 
why ought not his Lordſhip to have the Advantage of it, as was 


re- 
ſolv'd in the Caſe of the King againſt Pain? or like the known Caſe of a 5 Mod. 
Man dying in Execution, the Law is ſatisfied, and his Creditor is without Rep. 161. 


Remedy? And it cannot be deny'd, but if one of our Witneſſes had died, 
and a Perſon had taken Minutes of what he could ſay, we ſhould have 
had the Benefit of his Teſtimony ; and where there is the ſame Reaſon; there 
ought in Juſtice to be the ſame Law and Conſtruction. And yet this is the 


Foundation and Support of the whole Charge againſt his Lordſhip, It is 
upon this Man's Examination ſingly that it is aftirm'd, among other noto- 


rious Untruths, That the Pretender rely'd more upon Advices from the Bi- 


| ſhop, than from any other Perſons. But this, and whatever elſe is in them, 
with Submiſſion to your Lordſhips, amounts to no more than this, That E. 8. 


Neyno was heard to ſay, what he heard Xely fay, what Kely muſt have heard 
ſome other Perſons lay, what they had heard the Pretender ſay, what neither 
they, nor any one elſe, ever had reaſon to ſay. | 

Bat, my Lords, there is ſtill ſomething more ſtrange in what is now 
attempted ; for the Perſons of whom tis pretended they heard all this, 
and into whoſe Teſtimony it muſt all be refolv'd, are now both living, 
and are ſo far from ſupporting what 'tis pretended they have heard from 


them, that they abſolutely deny and contradict every Word of it. One 
of them has at 


do the ſame, And Neno was fo conſcious to himfelf of the Falfity of 
what he had ſaid, that he loft his Life to avoid the Puniſhment that 
might otherwiſe have fallen on him, (for his Flight, my Lords, can ad- 
mit of no other Senſe or Conſtruction.) He could not apprehend himſelf 
in Danger, if what he had ſaid was true; but on the contrary, had reaſon to 
expect Rewards, if he could make out the Truth of 1 Information. 
Charity forbids me now, my Lords, to ſay any more of him, unleſs it 
be 2 requiſite to — the Falſity of his Information by his own 
free and voluntary Confeſſion, often repeated and confirm'd to , 
179 5 = | | an 


ready done it (if my Inſtructions are true) in the moſt 
ſolemn Manner at your Lordſhip's Bar, and the other is now ready to 
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and indifferent Perſons. And (if my Inſtructions are true) we have thoſe 
that will ſpeak moſt fully to it. | | | 


This is the firſt and the principal Part of their Proof; and if we take 
away this Foundation, all the mighty Superſtructure raiſed upon it muſt fall 


to the Ground, and all their corroborative Proofs and concurrent Circum- 


ſtances muſt come to nothing. 

The ſecond Head of Accuſation againſt his Lordſhip, is, from three Let- 
ters, ſuppoſed to be dictated by him, of the 2oth of April. The firſt to Chivers, 
interpreted Dillon, ſign d by the Name of Jones; the ſecond to Miſgrave, in- 
terpreted Mar, ſign d Ilington; a third to Jackſon, explain'd to mean the Pre- 
tender, ſign d 1378, and ſometimes tis printed 1387; and therefore which 
of theſe two is right I cannot tell. OED, 

Before I ſpeak of the Letters themſelves, I ſhall mention one Word as to 
the Manner of their Conveyance: They are ſaid to be enclos'd in a Packet 
to one Gordon of Bology, in a Letter from Kelly himſelf, ſent by the ordinary 
Poſt, and ſign'd with a Name, which they 47 he moſt uſually ſignd and 
went by. This is ſo improbable, that out of eight or ten Names they are 
pleaſed to give him, that he could bethink himſelf at that Time of no other 
Name to ſign a Letter encloſing three of the utmoſt Conſequence, and is ſo 
inconſiſtent with that Caution and Subtlety all along inſinuated in this Cor- 
reſpondence, that it almoſt needs no Confutation. But yet (if my Inſtruc- 
tions are true) Mr. Gordon, to whom they are ſaid to have been directed, and 
the only indifferent Perſon in the Caſe, and can be under no ſort of Influ- 
ence from hence, has atteſted upon his Oath, that there was no ſuch Letter, 
or Packet, ever came to his Hands. | | | | 

And ſuppoſing theſe Letters were ſent, as they ſuppoſe, to the Perſons 
they ſup * and dictated by the Perſons they ſuppoſe; is there one Paſ- 


ſage in them of ſuch a criminal Import, as would be ſufficient to found 


an Indictment at Law? If there is not, they are not to be made Criminal 
by Arguments, Innuendoes, and Implications. The Caſe of Sir Samuel Bar- 
nardiſton, already mention'd by Sir Conſtantine, is expreſly in Print, and the 
Reaſon given for the Reverſal of that ſudgment (as appears by your own 
Journals) is, becauſe the Information was grounded upon Letters, which in 
themſelves were not-Criminal, but made 5 by Innuendoes, and forc'd Con- 


ſtructions. There is Coils Caſe, to the ſame Purpoſe, before the Court 


of King -Bench, in the Year 1695, who was indicted of Treaſon; and the 


Overt-Acts, laid in the Indictment, were for inviting the French King to 


invade the Kingdom, and by ſending. Letters and Inſtructions, how and 
where to make the Deſcent. Though the Court thought his Hand-writing 
was prov'd, and the Matter of the Papers of a very odd and ſuſpicious Na- 


ture, and the French King frequently mention'd in them. and the Indictment 


ſuppoſed them to be contriv'd for to invite him over; yet they held it not 


Treaſon. 


And the chief Thing that gives any Ground of Suſpicion, in this Caſe, 1s, 
the Perſon to whom they are ſuppoſed to be directed; but I muſt ſubmit to 
your Lordſhips, that there has — no Proof, that either Chivers, and Mſ- 
grave, or Jackſon, are the very Perſons ſuppos'd, or that his Lordſhip was 

rivy tu the Writing of one, or the other of them; nor are they capable of 

roof, as we hope immediately to make appear. | 
However, for the preſent, ſuppoſing as they have ſuppos'd, that Clivers 
and Myſgrave mean Dion and Mar, and that ſuch Letters were wrote to 
them by his Lordſhip without any Diſguiſe, (unleſs the Matter of them, as 
I before ſaid, were plainly Criminal,) or unleſs your Lordſhips will ſuppoſe 
(as they ſuppoſe) ſomething Criminal contain'd in the Words not decypher'd, 
and unleſs it could have been prov'd, that the Perſons writing or Lietatin 
theſe Letters, know them to be the Pretender's Agents, and as ſuch addrefs'd 
to them; I don't know (my Lords) how it could be conſtrued a Treaſona- 
ble or a Criminal Correſpondence, either within the Letter or Intention of 
Stat. 14 IV. c. 3. or any other Law whatſoever, | | 
For though the late Lord Mar 1s an attainted Perſon, it can't be denied 
but he is ſtill in many Senſes a Subject of England, and is no more di- 
veſted of his natural Allegiance, than a baniſh'd, or an out-law'd Man; and 
tho he appear'd in open Arms and Rebellion againſt his Majeſty, he was 
not thought ſo dreadful a Man, as to have a Correſpondence with * 
f made 


which (they ſay) is morally impoſlible ſhould 


{C423 | 

made Treaſon or Fel ony ; but that was a peculiar Favour, reſerved for this Re 
verend Prelate and his Friends. My Lords, I would not be underſtood to means 
as if the moſt innocent Correſpondence. with a Perſon under ſuch Circumſtances, 
was prudent or convenient; but I think I may affirm, (even from the Clauſe of 
this Bill) it would not of it ſelf have been Criminal. But (according to my 

Inſtructions) this Reverend Prelate was little known to that Lord, and never 

had any Friendſhip or Acquaintance with him while in Ergland, and cannot be 
ſuppoſed to have contracted ſuch a Friendſhip, ſince he was abroad. 


That Dillon was an Agent of the Pretender's, nothing appears antecedent to 


theſe Letters : Nor did Mar at that Time appear to be one of his Agents, when 
it was ſo well known (as that Honourable Committee obſerve } that he was at 
that Time ſubſiſted by a Penſion from the Court of England. This Penſion, in- 
deed, is ſaid to be ſtopt laſt Augu/; but the Letter to him of the 20th of April 
(by whomſoever wrote) was ſome Months before. ? 
ndeed, if Fackſon had been proved to mean the Pretender, the writing to 


him would be High- Trea ſon plainly within the Statute ; but that the Pretender 


is not, and cannot be underſtood by that Name, we hope to make appear fully, 
da we have dbne, even from the Lights that Honourable Committee have af- 
forded us. | | 
I I ſhall next conſider the Nature of the Proofs to induce your Lordſhips Belief, 
that theſe Letters were dictated by my Lord Biſhop: And the firſt they offer, is, 
Becauſe the Matter of them agrees with his Lordſhip's Circumſtances at that 
Time; i. e. his being ill of the Gout, and the _— Death of his Lay z 
uit ſo exactly to 2 one Man 
elſe. eſe two Circumſtances muſt be allow d to be agreeable to thoſe which 
his Lordſhip was then under: But one would think (my Lords) they are Cir- 
cumſtances ſo melancholy in themſelves, that they might have been ſpated, eſpe- 
cially conſidering the little Uſe or Advantage that can really be made of them: 
But theſe Circumſtances were no Secrets; every one that knew his Lordſhip, 
muſt likewiſe know them; and whoever wrote theſe Letters with a Deſign to 
have them intercepted, and 1 
ally was) would certainly mention ſuch Matters or Circumſtances in them, as 
might be naturally thought to deſcribe him. Or if they were written without 
his Knowledge, (as they will be clearly proved to have been) it is no wonder, 


if the Writer, who perſonated his Lordſhip, ſhould inſert all that was proper 


to faſten the Suſpicion he intended on him, 


Another Proof that they were dictated by his Lordſhip, they ſay, is, from the 


: Subſcription of the Names Jones, Illington, and the Ne 1378. which are all af- 
firmed to denote his Lordſhip : And the Reaſon why that Number belongs to 


him, is, becauſe the Decypherer has found that Number to denote the proper 


Name or Title of a Perſon beginning with the Letter R. If this is his real O- 


| p_ muſt that needs be the Biſhop ? Is there no body elſe, whoſe Name or 


itle begins with the ſame Letter ? 
But, with Submiilion to your Lordſhips, it ſeems impoſſible to affirm even thus 


iq 


1 | much with any Degree of Certainty, and muſt be only Matter of mere Con- 
| jecture. Dr. Vallis, who is allow'd to be the Father of the Science, (ſuch as it 


15) and was the Wonder and Envy of all Foreigners, directly owns, that the 
Whole was built upon Conjectures; and he that had the beſt Gueſs, was the beſt 
#rtift. Such, my Lords, is the Science of Decyphering. And from ſuch uncer- 
tain and conjectural Premiſſes, what certain Concluſion can poſſibly be drawn ? 
And *tis plain, Mr. Villes is not ſo infallible as he pretends to be, by that Num- 
ber of Paſſages not yet decypher'd. | SD 
When we took our Objection firſt againſt the Nature of this new ſort of Evi- 


- * dence, the Counſel for the Bill were pleaſed to cite a Statute in Q. Elis. Time, 
wherein they ſaid, the Word Cypher is mention'd. I have ſince look'd for that Sta - 


tute, but could find ncthing about it ; and, perhaps, may be miſtaken in the Sta- 
tute which they mean. But, my Lords, I am ſure they did not mention any par- 
ticular Tryal, where it was ever heard of, or allow'd as Evidence. I rather be- 
lieve, that, according to the Notions of thoſe Times, (for ſoon after, the Statute 
was made againſt Witches) if any Decypherers had appear'd then as Evidence, 
they might have been in more Danger than the Crimina 


I am fare tis highly improbable, that Perſons ſo cunning and wary, as the 
are all along repreſented to be, ſhould be guilty of ſuch « fatal Overſight, - 
825 5 


mputed to him, (as we hope to ſhew the Cale re- 


mi : | 
ut it there are any certain Rules, or any reaſonable Methods in Derypherny = 
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ſupport one poor, and (if true) yet inconſiderable 


[iS } 

Juſt to ſign with ſuch Numbers, that all, it ſeems, who underſtand Cyphers, 

muſt neceſſarily know, intended for the Initial Letter of their Names. It would, 

my Lords, in my humble «rm have been more conſiſtent with that Care and 

Caution, to have made thoſe Numbers ſtand for quite contrary Letters, and thoſe 
Letters ta have been expreſs'd by quite — Minha ; and there is no doubt, 

but they might have made any others ſignify the ſame thing. However, ſince 

the Decypherer has not ſhew'd us by what Methods he has arrived at this Con- 
cluſion, tis impoſlible for us, by any poſitive or direct Evidence, to confute it: 


But tis ſufficient for us to deny on the one Hand, what he has on the other Hand 


affirm'd, without telling us the Reaſons of it. 


That the Names of Jones and Illingtun belong to his Lordſhip, is endeavoured 
to be proved by ſome Paſlages in ſubſequent Letters, and by refining on the 
Matter of them, which they think is applicable to his Lordſhip only. 


Ihave already mentioned Two of thoſe Inſtances, viz. his Lordſhip's own In- 


diſpoſition, and the Death of his Lady, which are likewiſe mentioned in the ſub- 
ſequent Letters, in order to faſten the Imputation intended, yet deeper on him. 
There is a Third, which relates to the Preſent of a Dog. 


That ſuch a Dog was ſent does indeed appear; but that his Lordſhip had re- 


_ ceivedit, or ſaw it, or had any Letter or Meſſage about it, has not been proved, 


and he poſitively denies it; and to whom, or from whom it was really ſent, Mr. 
Kelly can beſt determine, and his Lordſhip muſt refer himſelf to what he has al- 
ways affirmed in his Examination; and (if I am rightly inform'd) ſince re- 
affirm'd at your Lordſhips Bar, that he gave it to Mrs. Barnes, and deſigned it 
for her from the firſt, and for her only. 

My Lords, I ſhould apologize for —_ Notice of ſuch minute and low Cir- 
cumſtances; but it is the Evidence and Nature of the Proof made uſe of againſt 


us. I ſhould rather have expected, that ingenious Gentleman (the 88 


would have ſnewn, by ſome Rules of his Art, that the whole Story of the Dog had 
been a Fable or Fiction, and explain'd it to ſomething that was reaſonable and 

robable, which I am ſure this is not, to ſuppoſe (asthe Letters read to your Lord- 
third do ſuppoſe ) Muſgrave, i. e. Mar, in one Part of the World, General Dillon in 
another, widely diſtant one from the dther, and a learned Prelate, to be in ſuch 
Tribulation and Concern for a little Dog; which no way ſuits the Characters 
of any one of the Perſons to whom it is applied ; much leſs the Circumſtances of 
this Learned Prelate, who had at that time a much nearer Concern upon him, 
from the Death of his Wife, and was himſelf in ſuch great Diſorder and Weak- 
neſs of Body. The ſpeaking therefore of this Preſent, backwards and forwards, 
with ſuch particular Circumſtances, and the Report of it ſo induſtriouſly ſpread 


many Months before my Lord Biſhop's is ey ( as ſome of your Lord- 


ſhips cannot but remember) is abſurd and ridiculous upon all other Suppoſiti- 
ons, but upon the Deſign of faſting ſomething on his 2 the Point all 
ao in their View. | | 
It the Writer of theſe Letters had been really and truly informed of his Lord- 
—_ Circumſtances, he might, perhaps, more properly have affirm'd it of his 
Lady; which tis plain, the Writer was not, becauſe he ſpeaks of her as Living 
11 Days after ſhe was Dead. And how ignorant of them the Writer really was, 
appears by another Paſſage in that very Letter; where he ſays, Mr. Jones is 
come to Town for a Day only, May 7th. Whereas his Lordſhip had been 
in Town Two Days, and ſtaid Three more, as appears even by their own Evi- 
dence, Lawſon and Wood. | | | | 
By theſe your Lordſhips may ſee, How many forced Inferences and Con- 
ſtructions, and what a Train of Abſurdities and 18 are neceſſary to 


ertion, when once we de- 
part from the ſure and known Rules of Law 


A Third Way of ach theſe Letters to be the Biſhop's, is from the Hand- 
Writing, which is ſuppoſed to be Kelly's, and he is ſuppoſed to have been his 
Lordſhip's Secretary in theſe Matters: Both which Suppoſitions are deſtitute of 
any 2 or ſatisſactory Proof. | | | 

The Firſt is attempted to be ſupported by the Teſtimony of the Clerks of 
the Poſt· Office. But before I ſpeak to the Teſtimony which they have given, I muſt 
beg Leave to offer one Word as to their Manner of obtaining of it; and ſhall en- 
deavour not to tranſgreſs your Lordſhips late Reſolution : And when I mention 


any Words of that Act of Parliament, it is only to ſhew the Cautious Meaſures the 
Legiſlaturè took even in imparting this Power to them, and the juſt * 


— 


_ fame 


[ 19 ] 
I am ſo far from endeavouring to bring them in Danger of a Penalty, as the Coun- 
ſel were pleaſed to object, that I am willing to ſuppoſe thoſe Clerk had proper War- 
rants at that Time, and for that particular Opening and Detaining But that is all 
which the Act gives, and the Words of it are fully ſatisfied by ſuch a Conſtruction, 
without going farther, and extending the Words of the Act tothat which was not in 
the leaſt within the Intention or Purview of it. It don't appear to me, my Lords, 
I confeſs, how they are impower'd to take Copies (for all ſuch Ads which are in Re- 
ſtraint of Trade and Commerce, are to be ſtrictly and literally. copftrued)': But I am 


utterly at a Loſs to know, from what Words of the Act it can be inferr'd, that fach - 


Copies ſhall be received as Evidence in Courts of Judicature; and not only againſt 
the Writer himſelf, but againſt other Perſons too. ad. er en 
A private Act of Parliament (tho printed in Rafal and other Authentick Col- 
lections of Statutes) has been diſallow'd, when it has not been examined with the 
Record. But, my Lords, I don't know that a Cqpy of any Thing was ever allow d 
as Evidence, but what was made by a proper Swom Officer, known in Law, and 
where every one may have Acceſs to it ; and therefore, it falſe, may be dif2 
proved by the other Side. But is there the ſame Reaſon: here? My Lords, 
can the Party ever have an Opportunity tp diſprove it, if falſely copied, when 
the Original is ſent forward? Or, if it were ſtill in their Poſſeſſion, have we 
any Power to procure a Sight of the Original? or to have a Copy of that 
Copy? And therefore, we hope your Lordſhips will not regard that Part of 
Evidence, if it were material. But to conſider alſo,” my Lords, what it is they 
have depoſed of theſe Copies; That the, Originals were written in the ſame 
Hand with ſome Papers ſhewed them; and: * | 
Hand-writing. Your Lordſhips, I doubt not, obſerve the Time when they depo- 
ſed this firſt, vis. the 24th of Auguſt, and afterwards the firſt of Fannary laſt; 
i. e. The firſt of theſe Depoſitions four Months, the other eight Months, after they 


had ſeen the Originals of the 2oth of April: For, they were forwarded: by 


the Poſt, and the Clerks only took Copies of them, and did not detain any one 
Original for a Specimen till their firſt Depoſition z and — that was a little of 
the lateſt: So that it reſts ſingly upon the Memory of the 
Months. I think St. James ſays, That d Man may even behold his own Face in a Glaſs; 
but be is no ſooner gone, but be ſiraitway forgettethi what manner of Man he was : And it 
is much more impoſlible for any one ſo exactly and nicely to remember all the lit. 
tle Strokes and Daſhes of the Pen, by which the Sameneſs or Diverſity of Hands 
can only be made out. | | age . 
And all Malone ſwears, is, Thathe believes it to be Kelly's Hand - writing; and 
tis remarkable, That his Depoſition is but in Famary laſt, and he left Mrs. Harness 


Service in May, ſo that he could not have ſeen him write ſince that Time. He 


don't ſay, he ever read any of his Writing, or at moſt, the Superſcription of a Let- 
ter: He might, perhaps, ſee him write at ſume Diſtance, as he came in and out of 
the Room; but ſurely, that cannot be ſufficient to form a Judgment of a Man's 
Hand-writing; and I am ſure the Improbability is much greater after Nine Months 
Time. And Hutchins the Meſſenger, from ſeeing the Superſcription of a Letter 
to the Secretary of State, has likewiſe, I think, taken upon him to ſwear the 


But ſuppoſing theſe Perſons had ſeen Mr. Kelly write frequently, and had, within 
a more reaſonable Diſtance, ſwore it to be like his Hand, will any one fay, Thar 
it is a ſufficient, or even a reaſonable Proof, in any Criminal Caſe ? But becauſe 
Mr. Kelly is all along affirmed to have acted in theſe Matters as his Lordſhip's Se. 
cretary, I muſt beg your Lordſhips Patience to conſider, How tar that Doctrine of 
Similitude of Hands has prevailed. Weg 

Colonel Sidney's Caſe was the firſt wherein it was ever admitted as a Proof in 4 
Criminal Caſe ; but that Julgment was afterwards Reverſed by Parliament, as 
manifeſtly unjuſt. In Lady Car's Caſe, Sid. Rep. 419. which was only an In- 
formation of Perzury, yet a Letter under her own Hand was poſitively denied 


to be Evidence; though a Witneſs {wore he believed it to be hers. I muſt own, my 
Lords, this Caſe, at the late Tryal of Mr. Layer, was not only denied to be Law, 


but all Men defy'd to make common Senſe of it: But, with the utmoſt Deference 
to that Learned Gentleman that ſaid fo, I beg Leave to mention the Words of Sir 
J. Hawles upon that Caſe, who was of a different Opinion. At that Time, 
« fays he, when the Caſe of Lady Cir was adjudged, befides Ixiſden and Key- 
© ling, Two very eminent Judges, 1 ſafe in that Court Sir /d. / indbum, 


« whom 


VL 


ſions they had of the Abuſes and ill Conſequences that might attend it. My Lords, 
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they were told, were Mr. Kelly's 


erks for four or eight 
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ſeen him write a thouſand Times: But that 


[ 20 ] 


<: whom All will om to have been the Second beſt Julge who fate in Yeſminſer- 


4 Hull ſinte the Neſtotatien; and if it is not Evidence in Miſdemeanor, much tefs, 


% fays he, in Treaſun: Which Inference, beſides the Reaſon of the Thing itſelf, 
is fapported by the Authority of Lord Coke, Hrs he 4 | 
In my Lord Preſons Caſe, his Hand - writing was proved by Three Witneſſes, 
that bad belokdut to him while in the Kcretary's Office, and muſt neceflatily have 


ſeized by him, ſealed with his 6wn Seal, as he was going to Frurce in the Heat of 
War, 'contrary to an Act of Parliament, which at that Time made it Treaſon. 


In the Trial of the Seven Biſhops, the ſame Queſtion aroſe, are Simih- 


tude of Hands was a Proof in 4 Criminal Matter? and it was not admi | 
In Francia's Tryal, before all the Judges at the Old-Paily, it is poſitively laid 


down by the Chief Baron, and wht contradicted by any cthers, That it was no Proof 
or Evidence of itſelf; and the Letter in that Caſe would not have been admitr 


but that it was found by his Bedſide, and a Copy of the very ſame Letter enter 
in e which he had owned atid explained to ſome Lords of the 
Council. + It ne ir eee 


In Crofby's Cafe, the Hand- wrtti ng was Groth to by Three poſitive Witneſſes, and 


owned in one of the Papers by the Priſoner himſelf; yet Lord Chief Juſtice Holt 
and the Court held it no Evidence, 'Becanſe one Hand, ſays he, may be like another, 
and Preſumptions ſhall ever take Plate in Tredſons. | 

In the Jate Caſe of Mr. Lahe, tis well knn, that beſides the Proof of his 
own Hand-writing, the Treafonadle Papers were deliver'd, by his own Hand, to 
the Witieſs z and twas upon that Ground enly, they were permitted to be read 
againſt him. Befides this, he hal faid that before the Lords of the Council, which 


the Court thought amoufited to à full 'Ackhowledgment that it was his Writing. But 


even all this, my Lords, was made uſe of againſt him, but as concurrent Evidence, 
becauſe there were Two poſitive Witneſſes, viv4 voce, againſt him as to the other 
Overt- Acts. . c | 80 
I will mention to your Lordſhips ſome Foreign concurrent Authorities upon this 
Point, to ſhew, that the Reafon ard Equity of this Doctrine has been Uniform and 


Univerſal, That Similitude er 1 Hands is not a ſufficient Proof of it. 
There is a famous Cafe of Jean Millard, in a 


a Book called, Le Jour nal dn Palais. 
He had lived 40 Years from his Wife, and then returned and reclaimed her, after 
ſhe was marry'd to another. One of his Methods made uſe of to prove him to be 
the ſame Perſon, was, The Hand. writing of Letters that had formerly paſſed be- 


tween them: Which occaſion'd this Queſtion before all the famous Judicatures of 
France, © Whether the Teſtimony of sxilful Notaries, who fully depoſed of the Si- 


e militude of the Hands, was a ſufficient Proof in this Caſe ?” and it was univer- 
ſally denied. And yet this, my Lords, was a Cafe highly favour'd in all Laws; 
but more highly in thoſe Places, where Marriage is reputed as a Sacrament, and in 
Favour of which they will often admit even the Party's own Oath. 

Cidex Fabrianus, Lib. 4. Tit. 14. Def. 71. ſays, © A Proof by Compariſon 
« of Hands, is a very dangerous Proof: Idque in cauſis crvilibus duntaxat, ſed in 


« criminalibus, in quibus periculum majus verſatur, aut capitis, aut exiſlimations, nou 


© item. | 

vet, an eminent Modern Civilian, Lib. 22. Tcm, 4. Se. 11, to the ſame 
Purpoſe. And fo does QMjaicius in his Commentary on the Novels 73. The Ro- 
„ mans, ſays he, never allow'd it, but when no other Proaf could be had. And in 


e latter Times, when Forgeries became more frequent, they would not allow of it 
eat all, unleſs the Writing had been acknowledged by the Party, or proved by 


« Two Witneſſes who ſaw him write it.” 


And then it was neceſſary to bring both into Court, that the Judges themſelves 
might make the Compariſon, and not leave the Witneſſes to be t * Judges of 
it. | | | 


But it was never known, and 1 may defy all the Writers of Law, to ſhew me 
One Inſtance, that any Evidence of the Similitude of Hands (which can only be 


made out by Compariſon) was admitted, but where the Papers pretended to be 
| yritten in the ſame Hand, were produced and compared: Which is fo far from bei 


the preſent Caſe, that even the atreſting Clerks, who are the only Witneſſes in th 
Caſe, never had an Opportunity of comparing the Original Letter ſtopp'd in Auguſt 
laſt, with any one of the Three Original Letters dated April 20. or with a 


ny of 
the intermediate Letters, which they affirm to have been written in the fan | 


Hand, 


An 


as not all; for thofe Papers were 


* 


But at once to put an End to this Evidence (if my Inſtructions are true), it has 
already appear'd to your Lordſhips, upon Mr. Kelly's Bill, That the only Origiual 
Letter of the Twentieth of Augu//, ſtopt as a Sample at the Poft-Offce, and the on] 
Ground of affirming theſe Three to have been his, was not his Hang-writing ; and, 
if need be, we have the ſame and ſtronger Evidence to produce. Upon the whole 
therefore, I think I may affirm, That there is no legal or reaſonable 
fer thoſe Letters to have been wrote by Kelly. * "pn | 3cs wa | 
And ſurely, my Lords, it was incumbent on them to prove, as well as to affirm, 
that they were wrote by his Lordſhip's Direction, before they can aftect him; even 
tho' the Writer ( whoever he was) had preſumed to have ſigned them with his Lord- 
ſhip's own Name and proper Appellation. I beſeech your —— how does it in 
the leaſt appear, that Mr. Kelly, (or Mr. Cart, as is afterwards upon no better 
Grounds ſuggeſted ) was employ d by his Lordſhip to carry on that Correſpondence? 
It has, I confeſs, been frequently ſaid at your Lordſhips Bar, as well as by that 
Hanourable Committee, but like other Charges, without any Shadow of Proof; 
unleſs it be an obſcure Paſlage in a Letter of Chitwell from Abroad, to one Williams 
here, D. 27. which ſays, They bad a Story in France of Welton's Clerk being laid up 
for Debt : Which, as I ſhall afterwards ſhew, could not polkbly mean his Lordſhip. 
There is another Paſſage alſo in the Letter to Dubois, from whence the ſame Infe- 
rence is made. What unknown Perſon that Dubois is, don't appear, or whether it 
is a real or fictitious Name; far all their Liſts and Cyphers afford nothing like it. 
The Committee are pleaſed to ſuppoſe it a Letter to the Biſhop, and received by 
him from Abroad, and from thence infer, he uſed to receive Letters directed to 
him by ſi gitious Names. The Counſel for the Bill ſuppoſe it a Letter from bimſelf 
to bixſelf, becauſe the Hand-Writing, they ſay, (or rather the Letter e) is ſome- 
thing like his Lordſhip's. It is not Signed by any one, and dated only the Sixteenth 
of December without any Lear; and tay that Honourable Committee are pleaſed to 
affix, in their Obſervations on it, 172| becauſe Fobnſon, they ſay, was about that 
Time at Paris, yet for what appears from the Letter itſelf, it might be written be- 
fore his Majeſty's Acceſſion, or before the ſeveral Acts of Grace that have been; 
and af it had any Criminal Meaning, tis improbable his Lordſhip would have men- 
| tioned the Hand of Conveyance at length; and much more improbable, that he 
ſhould have 23 all his other Letters (as the Committee are pleaſed to inſinuate) 
and to preſerve this only, which is of no Conſequence, but to furniſh Evidence a- 
inſt himſelf, and to explain the Thing moſt wanted. Ancther Proof that it is 
25 Letter, is from a broken Seal, which, they ſay, is wade by the ſame Seal as 
that ſeized on his Servant at the Tower. But conſider, my Lords, how many Simi- 
litudes we arc at laſt come to in this one Attempt, Similitude of Hands, Similitude of 
Figures, Similitude of Charafters, and Similitude of Seals | | 
That Similitude of Hand-Writing is no Proof, I have ſhewn by a Variety of the 
beſt Authorities; much leſs, the Similitude-of one Letter in the Alphabet; that 
is, I dare ſay, a Conceit perſeQly New. And tis well known, Artiſts are capable 
of counterſeiti any Man's Hand or Seal in ſuch a Manner, that even the Perſon 
whoſe Hand or Seal it is, ſnall not be able to diſtinguiſh it from his own : And your 
Lordſhips Yeſterday ſaw an ample Specimen of it. 
| It is upon theſe:Grounds, my Lords, that Kelly hath been affirmed to have been 
his Lordſhip's Secretary in theſe Matters; but there is not the leaſt Charge or Pre- 
tence of his having writ any other Letters of any kind for the Biſhop, but theſe 
Three only, and not one throughout the whole Correſpondence charg'd to have been 
written by Cart, (though he is in general charged as another Manager of this Cor- 
reſpondence). This, my Lords, we muſt inſiſt, cught to have had the fulleſt Proof, 
and the moſt undeniable Evidence: For it is the Giſt of the Offence, tis the 
Foundation of the Statute 14 V. c. 3. and tis the particular Suggeſtion of this Bill. 
Tis potlible ſome ſuch Letter might be wrote by Kelly or Cart to the Perſons they 
are addrel(s'd to, without the Biſhop's Privity or Direction; tis not ſo uncommon a 
Thing to pretend Acquaintance with Perſons of Diſtinction, or to make uſe of their 
3 Authority, to give themſelves a greater Degree of Credit with their 
Corre ents. 
If this may be ſo, and ought now to be r ſo, ſince no Man has proved it 


otherwiſe; then no Man ſurely ought to ſuffer by the Act of another, or to be pu- 
niſhed for another Man's Fault. - ; iN 


rounds to in- 


— 


— 


tary on all theſe Occaſions, knew nothing of the Matters, or at leaſt much leſs tha 


the World is ſince convinced he h 


7 
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II believe no one will think it any Reflection to hear many of your Lordſhips 


Names in theſe Cyphers, and afterwards to find a frequent Mention of them in the 
Correſpondence; or to find His Majeſty's own Name in Pluyket's Cypher, under the 
Diſguiſe of Hawkesby, and, Page 62. of the Report, Compliments from the Preten- 
der and his Wife to one Hawkesby. No Man, I ſay, will apply theſe, or many 
other Names of Perſons of Honour mentioned in them, to the Perſons themſelves, 
or imagine thoſe Letters were really wrote by their Privity or Conſent. By the 


ſame Rule of Juſtice, and by a Parity of Reaſon, my Lord Biſhop's Name may be 


reſum'd to have been made Uſe of, without his Privity or Conſent ; and if there 
is any certain Rule or Poſition in Law, it is this, That all Preſumption ought to 
be in Favour of Innocency. | N 201 
And to ſhew the little Intimacy there was between his Lordſhip and Mr. Kelly, (if 
Rig means his Lordſhip, as they ſuppoſe, or that Letter E 64. was from Kelly, as 


they alſo ſuppoſe) it will be ſufficient to remind your Lordſhips of one part of it, 


where the Writer ſays, — That Rig and one Skin had been together; but the Re. 
& ſult of their Meeting he knew nothing of. Rig had fixed his Suſpicion fomewhere, 
* though I cannot find out the Place; but you will hear it from Skin, to whom, it's 
« probable, he may have communicated his Sent iments that way.” That is, my 
Lords, if I underſtand the Meaning of thoſe Words, that Kelly, the ſuppoſed Secre- 


Skin, whom Kelly had but juſt before introduced into Rig's Acquaintance. 72550 

There is another Letter which has likewiſe been read, E 47. (if it is to be un- 
derſtood to be Mr. Kelly's, as they ſuppoſe, and Rig is to mean his Lordſhip ; tho? 
we are far from admitting the one or the other) which we deſire to make uſe of, 
and amonnts to a full and dire& Confeſſion, that the Writer ( whoever he is) had 
nothing in his Power or Knowledge to Charge him with. I have the more Counte- 
nance, my Lords, to repeat the Words of this Letter, becauſe that Honourable 
Committee have let it paſs without Exception, Fol. 59. of the Report : Wherein the 
Writer vows, © He never heard of the Cant Names of Jones and Illington, or who 


was meant by them; That ſome Perſons in whoſe Power it was to do for him; 


“ had ſhewed no Concern at all for his Misfortunes ; That it was well he had no 
« Secrets to reveal, ſince ſuch hes might provoke a paſſionate Man.” And all 
ad not, ſince no Perſon ſeemed to be apprehenſive 

that he could do them any Miſchief, My Lords, I ſay, If this Letter is to be under- 
ſtood as from that Gentleman, we think we are intitled to have the Benefit of his 
Open and Candid Declaration. | f nt 
But however, my Lords, if we ſhould not be allowed to make this Uſe of it, 
yet, (if my Inſtructions are true) Mr. Kelly fully aſſerted this himſelf at your Lord- 
ſhips Bar; and even without it, we ſhall be able to make appear moſt plainly in the 
Courſe of our Evidence, that Kelly did not, and could not write theſe Three Letters 
from his Lordſhip's Mouth, or by his Lordſhip's Direction. | 101 
The Date of all Three is 20 April; when this Reverend Prelate (as has been al- 


ready mentioned to your Lordſhip ) was deprived of the Uſe of both Hand and 


Foot; had for a great while been confined to his Room, under the greateſt Weak- 
neſs and Diſorder, and when his Lady lay in the next Room, on her Death-Bed 

Theſe, my Lords, and other remarkable Circumſtances in his Family, which 
diſtinguiſh this particular Period of Time, as on the one Hand, they have given 
the Writer of theſe fictitious Letters ſome Advantage towards fixing them on the 
Biſhop; fo, on the other Hand, they afford his Lordſhip a like Advantage (in the 
moſt Providential Manner, I may ſay) towards clearing himſelf from the Imputa- 
tion of them. Becauſe his Servants then attending him, are able to recolle& what 
paſſed on that Occaſion, and to be very poſitive and particular in their Evidence 
concerning 1t, ; | Ei 75 

His Lordſhip happened then to have Three Men Servants actually attending on 
him, and ſome one of theſe always, both Day and Night, either preſent with him 
in the Room, or waiting in the Paſſage at his Chamber Door, and the Weather be- 
ing warm, and the Room cloſe, the Door was generally wide open: It was then this 
Reverend Prelate's Misfortune, that he was not able, without their Help, to ſtir; or 
even to lift up what he eat or drank to his Mouth. Beſides theſe, there were Two 
Women Servants, which conſtantly attended his Lady in her Room, which is next 
adjoining, and came frequently to him (once or twice an Hour) every Day with 
Accounts how ſhe did, the Biſhop himſelf being diſabled (for ſeveral Days before 
her Death ) to go out of his Room. oa | 


* 


And 


? 
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And all theſe five Servants will depoſe, That for 14 or 15 Days before his 
Lady's Death, no Stranger whatever viſited his Lordſhip, much leſs ſtayed there 
any Time with him. This, (my Lords) the Women-Servants will affirm, as 
far as their frequent ſeeing of him gave them Opportunity to make theſe Obſer- 
vations. His Coachman, (tho now Witneſs againſt him) has conſtantly affirmed 


the ſame Thing both Below, as well as before your Lordſhips. But the three 


Men (one of which was always in the Room Day and Night, as I before ob- 
ſerved) can be moſt full and peremptory in their Teſtimony. So that the Biſhop 
could not poſſibly dictate theſe Letters, either to Mr. Kelly, or to any Body elle, 
without the Privity and Obſervation of ſome of them. N 
This being a Negative, it is impoſſible to be more fully proved in any Caſe, 
and nothing but the remarkable Circumſtances that happened at that time, to 


which the Writer of thoſe Letters unluckily pinned them down, could have help'd 
us to ſo ſtrong and undeniable a Proof of it. 


Whether Mr. Kelly was ever acquainted or viſited his Lordſhip (indeed I am not 5 47. 8. 9. 
inſtructed) their Evidence I am ſure has proved nothing like it, nor is it material, E. 6. b c. 


much leſs criminal. But as to the particular time (12 April) when Mr. Kelly is 
{ſuppoſed to have told Mrs. Barnes, and ſhe is ſuppoſed to have told Mrs, Levit, 
that his Lordſhip ſent his Coach for Kelly, we ſhall expreſly prove the contrary. ; 
and beſides that it is only hearſay of Mrs. Levit from Mrs. Barnes who denies it, 
and his Lordſhip's Diſability at that time to receive Company; I ſay (my Lords) 
beſides theſe Circumſtances, it is remarkable that the Coachman, and the Baker 
(who it ſeems was directed to keep a Diary of every Body that came, and of all 
that happened in his Lordſhip's Family) ſays not one word of this remarkable 


Incident, in either of their Depoſitions. The Coachman has denied that he 


ever fetch'd Mr. Kelly in his Lordſhip's Coach ſince he lived. with his Lord- 


ſhip, or ever was at Kelly's Lodgings, or that he ever ſaw him or Mr. Cart in 


his Life-time ; and ſurely their Silence (if there were nothing elſe in the Caſe) is 
ſufficient to infer, that he was not there at that tune : And all Mrs. Kay and 
lone {wear is no more, than that they don't remember Kelly lay at Mrs. Barne:'s 
that Thurſday or Friday (the firſt only ſpeaks in hex printed Depoſition of a 
Thurſday or Friday about the middle of April.) And how 1s it poſſible they 
ſhould remember the time ſo exactly, for neither of them belonged immediately 
to Kelly, but were only Servants to Mrs. Barnes, who had other Lodgers in her 
Houſe ? They did not even make theſe Affidavits till the 6th of February laſt ; 
and tis no eaſy Matter to remember ſuch an inconſiderable Circumſtance of a 
Lodger (ten Months together) unleſs they likewiſe had been inſtructed before 
hand to keep Diaries of Mr. Kelly's Motions. | 


The Third General Charge againſt my Lord Biſhop, is the receiving of Letters Rep. 4r: 


from Abroad relating to this Conſpiracy. 


Appen. D. 24. 


Iwo Inſtances only of this Kind have been produced. The firſt from Motfeild rep. 31. 


(interpreted Mar) 11th May, addreſſed to Illington. | 

The other from Digby (ſuppoſed to be Dillon) 14th Jah, addreſſed to Mrs. 
Meſion. Neither of which (do they pretend to ſay) came to his Lordſhip's 

Hands, or if they had, that there is one criminal Word contained in them, and 
conſequently could not be (as I before proved) a treaſonable Correſpondence 
within the Letter or Intent of any Law. | 

That of Morfeild's is a meer Letter of Friendſhip, and (if from Lord Mar, as 
they ſuppoſe) is to a Perſon with whom he never had either Friendſhip or Ac- 
quaintance ; but really ſeems deſigned for no other purpoſe but to fix upon his 
Lordſhip the Letter directed to Muſgrave of the 20th April (for the ſame reaſon 
interpreted Mar) the receipt of which is there acknowledged; and in his words 
e Condolence there is ſomething (which tis ſaid, points out his Lordſhip's Cha- 
racer and Function) tho' in my humble Apprehenſion, no more applicable to 
his 4 7 either as a Biſhop or a Clergy man, than to any other Perſon; eſpe · 
cially it it be conſidered (as it really is) the Stile of a Letter of 2 
But if the Letter it ſelf, to which this is pretended to be an Anſwer, ſhould prove 


to be a meer Fiction, the Anſwer to it, (tho? it were Criminal) muſt fall with 
it, as part of the ſame Contrivance, _ | a 

And as to the Letter from Dighy to Weſton, tho that Hon. Committee ſeem to 
lay ſome Streſs upon it, by Printing it at length in their Report, yet there is 
nothing in it that can altect any Man „ but his Lordſhip not at _ 


« 


Appen. D. 33. 


[ 24 ] 


becauſe the Paſſage in it relating to his Health, and the Concerns of his Family, 


cannot 2 N t un f : 
State of Health (Fly 25.) and his Family in great Diſorder, whereas his Lord- 
"ſhip (I can ſpeak it, my Lords, upon my own Knowledge, as well as the Teſti. 
mony of ſeveral Clergy of his Dioceſs, and others) was then perfectly well, and 
able to tranſact all the ordinary Buſineſs of his Dioceſs and Deanery, and had 


been ſo for above two Months, having myſelf the Honour at that time to be con- 


_ cerned with his Lordſhip in a very tedious and intricate Enquiry ; and the diſorder 
in his Family (if it means the Death of his Lady, for thator nothing is meant by 


it) had been over 4 much longer ſpace of Time. 
Nor is it probable that ſuch a Miſtake ſhould be made by the Perſon (whom 


the Name of Digby is ſuppoſed to denote) if what the Report p. 39. and the Ap- 
pendix D 32 and 29, informs us, be true, that two Letters had ſometinie 


fore been written to Digi, or his Secretary, the one (Fuly 4,) aſſuring, Veſton 


was never better in his Life, the other (14 Fry) affirming he was then perfectly 
well. Butit is ſtill more implorable, it your Lordſhips will conſider what that 
Hon. Committee have juſtly obſerved, in the very ſame Leaf, that the Profeſſions 

of theſe two Correſpondents were ſo foreign and different as to lay no ſort of 
Foundation for Intimacy or Intercourſe between them ; and the natural and only 
Concluſion (we think) from hence, is, that the Letters on this Head, either from 


this or the other ſide of the Water, cannot be genuine; and that no fair or. 


regular Correſpondent could be guilty of ſuch groſs Miſtakes. 
And of both theſe Letters from Mozfeild and Digby, your Lordſhips have 0 
doubt not) obſerved, that there is no pretence of Proof concerning the Hands 
in which they are written; which ſurely would have been more requiſite, than 
the Application of feigned Names, to aſcertain them. Otherwiſe any one who 
was acquainted with fuch Names, might write Letters from the other Side, as 
coming 155 the Perſons deſigned by thofe Names, which they themſelves were 
ignorant of. 
* And as the Receipt of theſe Letters by his Lordſhip has not been proved, ſa 
there is not any Inſinuation or Pretence that he ever anſwered them, tho' they 
both bear Date long before his Lordſhip's Commitment. 

This part of the Scheme therefore for charging his Lordſhip with a foreign 
Correſpondence under fictitious Names, was not fo artfully contrived, as the for- 
mer; and ſeems, by ſo _ groſſer Miſtakes, to have proceeded from ſome 
Body that had a much worſe Intelligence concerning his Lordſhips Affairs. 

I ſhall here beg leave to take Notice of the Letter taken from one of his Lord- 
ſhips Servants in the Tower, on which the learned Counſel have laid ſuch great 

Streſs, becauſe there were no Profeilions of his Innocency in it. If there had 
been I ſuppoſe they would not have been much regarded. Why therefore 
ſhould it be any Argument againſt him, becauſe there is no ſuch thing? Matters 
are at a very low Ebb, when ſuch Titles are relied on. But there is another 
Reaſon. That Letter 4g to have been intended for ſome near or intimate 
Friends, and to ſuch Perſons there was no need of making ſuch a Profeflion. 


They knew (whoever they were) and were before ſufficiently perſuaded of his 


r pope Innocency, and that it was impoſſible he ſhould be guilty of what is 
aid to 

may ſay, this Reverend Prelate had no need of making ſuch an Apology, and 
that the Perſuaſions of his Friends were not ill grounded. | | 


The Fourth Head, to which the Charge againſt his Lordſhip may be reduced, 


is the Coincidence of Circumſtances, Times, and teigned Names in the inter- 
cepted Correſpondence, to induce your Lordſhips Beliet of the before mentioned 
Hearſays and ſuppoſed Facts, that his Lordſhip, and he only, is meant by that 
Correſpondence. | | | 


And the chief Obſervation about the Coincidence of Times and Circumſtances, 


relate to the three Letters of April 20. his Lordſhips Illneſs, and the Death of 
his Lady, and the preſent of the Dog about the ſame time. All which have al- 
ready been accounted for, either as Truths publickly known, turned by ignorant 
or malicious Correſpondents to ill Purpoſes, or as abſolute Fallities, as will appear 
to your Lordſhips by our Evidence. | | 0 
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applied to him. It implies, that he was then in a very ill 
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is Charge. And by what has already appeared to your Lordſhips, 1 
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1. As to the Article of Times, of his Lordſhip's coming and going, it muſt 

own'd, the Penmen of theſe Letters ars ſometimes right, but they are as often 
wrong, and the Miſtakes are of more Conſequence to deſtroy what is inferred from 
them, than the real Agreements, in Point of Time, are, or can be' to eſtabliſh it. 
There is no doubt, but the Correſpondents on this Side (whoever they were, and 
whether out of Malice or Vanity) apprized theinſelves as well as they could of his 
Lordſhip's Motions, in order to give a colour of Probability to what they ſaid of 

him; And 3 it happens, that out of ſeven Inſtances occurring in theſe Letters, 
and referred to in the Report, three of them (if not four) 2 and groſs Mi- 
ſtakes; Two only are true in all their Circumſtances, and of the other two, it 
may be douted whether they anſwer the Truth in every reſpect, or not. 

Firſt, As to the two doubttul Inſtances, one is 49 pag. Rep.D 29 where Loon 14. 
G. V. writes to Quitwell, Mr. Weſton is in the Country, 1 E him two Days ago. 
If theſe Words mean, that he ſaw him two Days ago in the Country, (which is 
the moſt obvious Senſe of them) then the Aſſertion is falſe; for his Lordſhip 
came to Town June 12. as appeared Yeſterday by the Coachman's Book; but if 
they mean, I ſaw him two Days ago in Town, then the Aſſertion may be true. 

The other Inſtance is Report 5 1, 52. D 14. ſomebody writes Fuly 26. to Mai- 
ſonneuve that Rig and Skin had been lately together, and that Rig went into the 
Country the Day after. Now by Depoſitions D 48, it appears the Biſhop went 
out of 'Lown Fuly 21. they muſt have met therefore on the 20th, which don't 
well anſwer the Word lately, which one would think imported 6 or 7 Days more. 
And therefore theſe two Inſtances we ſet aſide, as neither plainly true, nor 
plainly falſe. The three next are manifeſt Miſtakes. 


In Hatfield's Letter to Muſgrave, May 7. it's ſaid, Mr. Jones is come to Town O. 
, means the Biſhop ) he had been in Town two as 49. 


only for a Day, and yet (it 1 
Days, and ſtaid in Town three Days longer; for he came 5th May, and returned 
10rbþ May, as appears by Lawſon and Wood's Examination. 

So ina Letter of F. H. to Dixwell, June 1 2, it's ſaid, Rig ( ſuppoſed to mean 
the Biſhop) is I hear in the Country, whereas his Lordſlup was at Weſtminſter 
June 18 and 19, as appears by the Coachman's Books. 

In a Letter to Maiſoueuve, Fuly 19. F. 59. Rig is again ſaid to be in the Coun- 
try; whereas his Lordſhip was at Weſtminſter that very Day, and continued 
there till the 21/4 as appears by the ſame printed Depolitions, 8 

And tha Miſtakes in theſe three Inſtances are the more remarkable, becauſe 
they all athrm his ge wag to be in the Country, when he poſitively was not 
whereas it was ten to one, but that even meer Gueſſes had been true; at a [lime 
ot Year that every one almoſt is in the Country, and his Lordſhip was really ten 
Days in the Country, to one that he was in Town, during the whole Sumner. 

But, My Lords, J muſt with ſome Regret take Notice, that none of theſe Mi- 
ſtakes are acknowledged in the Report ot that Honourable Committe, tho all the 
Letters and Paſlages are tranſcribed in it, particularly that of the 5th of May, 


47. 8 


E 42. Theſe Words are inſerted in the Report, page 41. | Mr. Jones is come ro | 


Town] but the following Words [only for a Day] are omitted, and yet the Secti- 
on concludes, that it agrees with the Enquiry mage at that Time, which indeed it 
does (as tar as it is there quoted) tho' not with the Ap 


| = E. a 
What Enquiry of this kind was then made, and with what Views we cannot 


ay, unleſs we may ſuppoſe it to be made by his Neighbour Lawſon. If it was 
tis ſtrange that he could not depoſe from his own Knowledge and Obſervations 
(in May) but-only as to what he had heard and was told by Wood, his Lordſhip's 
Coachman, ſo lately as the 19th of February laſt. I would reconcile this if it be 
jlblez and the moſt natural Inference I can draw from it is, that Lawſon (or 
whoever that Enquirer was) had pretended totake ſome Account of his own at 
the '[1me mentioned by the Committee, which, upon Compariſon with that of 
the Coachman's, he found to be manifeſtly falſe and Erroneous, and therefore 
would not produce or depend upon that; but we hope his Teſtumony can re- 
ceive no Advantage from ſuch a Conduct. And upon the whole it appears, that 
tho' more Induſtry has been employed on the Article of Enquiry, yet as many 
Miſtakes have been made in it, as in any other. 

And as tor the Coachman's Book after all it cannot be entirely relied on; be- 
cauſe the Entries made in his Book can only relate (as we apprehend ) to the 
Charges of '[urnpikes and Ferryings, or ſuch other Matters for which he — 

| | countabie- 
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countable. He had no reaſon to take Notice in ſuch an Account, when his Lordſhip 
was in the Coach, when, Not; and your Lordſhips have heard, cannot be poſitive 
on that Head. And therefore how exact ſoever his Accounts may be, in reſpect to 
thoſe little Disburſements, they can add no Weight to the Obſervation drawn trom 
them by that Honourable Committee; and tho' great Streſs has been laid on 

them, (with Submiſſion to your Lordihips) they amount to no more, than Hat 
ſome Perſon on this fide the Water, writing to ſome on the other ſide, are ſuppoſed to 
mention bis Lordſhip, ſometimes as in Town, or in the Country; and from thence tis 
inferr'd, that they had frequent acceſs to him, and conſequently the Matter of 
their Correſpondence is imputed to him. | : 

Had theſe Correſpondents been exact, My Lords, in all their Accounts of his 
Motions, furely no ſuch Concluſions could have been reafonably made ; but as 
they are oft'ner wrong than right, it follows, they were not ſo well acquainted 
with his Lordſhip or his Circumſtances, as (to ſerve their evil Purpoſes) they 
have pretended to be. (145; : 2 | 

Having thus ſpoken as to the Circumſtances of Times (which are thrown in to 
Induce a Belle, that his Lordſhip was meant by that Correſpondence) I ſhall 
next offer ſomething as to the Cant Names; and tho' it has been already obſerv d 
to your Lordſhips in various Inſtances, that the Names of Jones, Illington, and 
Weſton, could not poſſibly belong to him: Yet give me leave, (My Lords) to ſay 
further, that Jones is not only a very common Name (for in one Society, I think, 
I remember no leſs than ſixteen of the Name at once) but that Name is mani- 
feſtly applied to very different Perſons, even in the Papers contained in the Ap- 
pendix, In Plunket's Cyphers, Jones denotes the Germans: Twelve or Fourteen 
Times it is ſuppoſed to denote the Duke of Norfolł, in three other, Places to de- 
note Sir V. Ellis; and even in the Letters imputed to Kelly, there are Patila- 

(beſides thoſe already mentioned to your Lordſhips) which cannot with any 
Reafon or Probability be applied to his Lordſhip : For inſtance, D. 23. Fones 
and 1//ingron are within the Compaſs of two Lines plainly diſtinguiſhed, as two 
different Perſons, and therefore both cannot be apply'd to his Lordſhip. And 
in the {ame Letter as well as a preceding Letter, D 13. Jones is mentioned as 
having undertaken to do ſomething for a Boy at Eaton; where it is well known, 
his Lordſhip has no Influnce or Acquaintance, and if he had intereſted himſelt 
there on any ſuch Account, it would eaſily have been diſcovered. And this, My 
Lords, is one ſtrong Inſtance to ſhew the Ignorance of the Writer, even in ſome 
of his Lordſhip's moſt notorious Circumſtances. | . 

A great deal of Pains has likewiſe been taken, by the help of divers Suppoſiti- 
ons and Reaſonings, to prove that Rig denotes his Lordſhip. However, I thall 
take Notice but of one, in the Letter to Gerrard, which is ſaid to be Sir F. D'Obryan, 
Report 49. E. 47. Where ſomething is ſaid of Rig, highly Improper, and ab- 
folutely Falſe, if to be underſtood of the Biſhop. An Account 1s ſaid to be 
given of the Difficulty Kelly had to get Bail, and it is added ur o/ Friend Rig 
indeed offered all that could be expected of the Por Man. (If my Inſtructions are 
true) D'Obryan is a Name his Lordſhip never heard of before, nor had the leaſt 
Concern in procuring Kelly's Bail, nor knows to this Day who they are; the only 
Words applicable to him in this Paſſage, are thoſe of Poor Man; and his Lordthip 
permits me to ſay, that he is really ſuch, poor both in Body and Purſe, and as poor 
as his Enemies almoſt can make him; and tho he may have reaſon (if your Lord- 
ſhips ſhould paſs this Bill with all the Severities intended by it) to be heartily 
ſorry he is ſo, and that he has neglected thoſe Opportunities of enriching himſelf, 
which others would have laid hold of; yet he gives me leave, My Lords, to ſay, 
he is not aſhamed of that Poverty, becauſe free from all unjuſt Acquiſitions, and 
unworthy Compliances. But that he was a poor Man at that Time, . e. unable to 
procure Bail (which is the Senſe that Writer means it in) cannot with any De— 
cency or Juſtice be applied to one of his Lordſhip's Intereſt and Station, it he had 
concerned himſelf in it. | LE | 
Give me leave (My Lords) to take Notice of another Miſtake of that Honou- 
rable Committee in the very fame Letter; I mean, a Paſlage cited from it which 
is not in it, to prove that Rig and his — are the ſame Perſons; which 1 
ſhould have omitted, but that 1t breaks at once the Chain of Reaſoning, there made 
uſe of, The Words are, how far this late Affair may affect bim (Rig) I cannot tell, 
and E. 47. is cited for them, Now E. 47: gives an Account of Ke/ly's Exami- 
| | nation 
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nation promiſcouſly with other Matters, and was written June 11th, but the 
Letter where the Words really are, is E. 49. of the 18th of une (near a Month 
after Ke/ly's Examination.) Nor is there a Word in that about the Dog, but it 
might be proper to confound theſe two Letters, and connect theſe two Particu- 
lars, in order to make out, that Rig and his Lordſhip are the ſane, tho' they 
have really no Relation one to the other, 5 

We might add my Lords, mary groſs Errors in the Application of Names, 
but if your Lordſhips are ſatisfied with the Juſtice of thoſe already mentioned, 
(as I hope your Lordſhips are) there will be no need to regard the reſt , for tho 
they have ſome little Coincidencies of Time, yet they are daſhed with ſo ma- 
ny Inconſiſtencies, and ſo many Falſities, that no fair Correſpondent could be 
guilty of, But there is one which of all others bears hardeft upon this Reverend 
Prelate, the moſt Criminal in tlie Matter of it, and from which he is moſt deep- 
ly concerned to clear himſelf; i. e. the Letter of April zoth, which has been over 
and over affirmed by that Honourable Committee, as well as by the Counſel 
for the Bill, to be a Letter to the Pretender ; if that be ſo, and had been proved 
by any Degree of Evidence, to have been dictated by his Lordſhip, we ſhould 
have been utterly at a Loſs what to have ſaid, in a Caſe that would have been 
ſo tully within the Letter of the Law. Part of it, my Lords, we have already 
ſhewn to have been charged on his Lordſhip without the leaſt proof or ſhadow 


of Evidence, the other Part of the Charge we hope now to prove equally ground- 


les and falſe. | 


That the Letter addreſs'd to Fackſon was not to the Pretender (whomever elſe 


it may mean) we think appears clearly from the Words of it, our Circumſtance 
on this $:de;, a Phraſe not only uſed by all Writers, but is the conſtant uſual 
Stile throughout all the Papers in the Appendix in contradiſtinction to France, 
which is the other Side, but never to Traly, as the Caſe muſt be hear, if Fackſon 
means the Pretender. The Inſtances in the Appendix are almoſt infinite. 
There is another Reaſon, why we think the Name of Fackſon cannot reaſon- 


ably be ſuppoſed to denote the Pretender, is from E. 30. where there is menti- 39> 5%» 61: 


on of dividing Clinton's Money between Medley and Fackſon, i. e. ſays the Rep. 
. 54. between Madley and the Pretender. But it is not to be imagined that a 
Leer written from one devoted to the Pretender's Intereſt, ſnould place Ormond 


before him; this is ſo unlikely that even the Committee, ſpeaking in their own 
Perſons at the bottom of this very Page, ſlide naturally into the other Way of 


placing the Words, the Pretender and Ormond. Beſides this, my Lords, there 
are ſo many Familiarities | to mention but one, all ſuch pretending P:ople] in the 
Letter it ſelf that it could never come from any one (as I before ſaid, devoted 
to that Intereſt ) at leaſt not to the Pretender himſelf, but to ſome equal or rather 


to {ome inferior. Fackſon therefore muſt mean ſome body elſe, ſome body in 


France, and not the Pretender in Itah, and on this ſuppoſition, every Word, and 
Phraſe of that Letter is better accounted for, than on any other. | 

The Committee of that Hon. Houſe below have been pleaſed alſo to obſerve, 
p, 45. 45. that Fack/on appears from other Letters, to be the ſame as Malcolm, 
(which they ſay means the Pretender) and for this Reaſon ; becauſe p. 54 E. 30] 
Clinton's Money is to be divided between Medley and Fackſon. And pag. 56. 
ſomebody hopes Clinton has ſent Malcolm half Money, which proves indeed, that 
either Medley or Fackſon means Malcolm, but which may be {till a Queſtion, as 
much as it was before. | . | f 

That Malcolm means the Pretender, tis proved, becauſe application is made 
to Malcolm, in a Letter from Kot land for a Patent, and for Power to raiſe a Re- 
giment, Rep. pag. 45, 75. but with Submiſſion to that Honourable Committee, 
neither of * Inſtances prove that Aſſertion; ſince the moſt natural Way of 
applying in ſuch Caſes, is to Perſons employed under the Principal, and not im- 
mediately to the Fountain Head it ſelf, and if the late Duke of Ormond was to 


have come over laſt Summer to head the Scots, and they daily ſent preſſing Meſ- 


ſages to that Effect (as Mr. Stanbope writes from Madrid Rep p. 75.) who more 
proper to be applyed to by a Scors Man on both theſe Occaſions ? Malcolm therefore 
(with ſubmithon to the Committee) more naturally means the late Duke of Ormond, 
may add to this, my Lords, that in the Cypher incerted among the Scotcb 
Papers, I. 14 Davis and Lloyd (not Malcolm) is ſaid to be the Name and Deſig- 

nation of the Pretender. | on 
| H I hope 
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1 hope we may be allowed to argue in this Manner, from one Cypher to ano- 
ther, becauſe the ſame Method has been made Uſe of againſt us, upon this very 
Article, both by that Honourable Committee, and the Conncel for the Bill; for 


the only Colour there is for interpreting Jacſſon to be the Pretender, is taken 


from Plunkers Cypher, in which (as it is printed) Fach ſon is ſet over againſt the 


Name of the Pretender, and from the Titling to the Draught of a Letter of Piun- 


ket's to Fackſon, C. 41. and admitting this Letter to have been fo entitled by him- 
ſelf (which has not yet been proved) yet it does not follow, (as I before obſerved) 
that becauſe a Letter addreſs'd to one at Rome by Plunket under the Name of 
Fackſon ſignified the Pretender; that another Letter directed to one of that Name 
in France, by a quite different Perſon, ſhould likewiſe neceſfarily ſignifie the Pre- 
tender. This, my Lords, I beg leave to fay, is no certain or natural Conſequence, | 
but it is moſt certain, that that Draught (whomſoever it was intended to) was 
not written upon that Cypher which the Committe reter'd to, in order to have it 
thought to have been written for the Pretender; for there is but one only of the 
many Cant Names in the whole Letter which is to be found in that Cypher. But 
if your Lordſhips will be 2 0 7 to conſider that Cypher a little farther, it will 
appear, that the very Perſons ſuppoſed to be concerned in dictating this Letter 
to Jackſon , were utterly ſtrangers to the Correſpondence; for it conſiſts of a 
hundred and fifty Names, and no Man can find above four that are in this Cy- 
her, or in all that voluminous Conſpiracy attributed to Kelly); nor any of thoſe 
our ever uſed in the Letters ſuppoſed to be writ by Ke/ly; but in thoſe only 
ſuppoſed to be written to hun from Abroad. | 
The Name of Fackfon is not once in all that Correſpondence applied to the Pre- 
tender; and though there be a hundred proper Occaſions of mentioning him, it is 
always under ſome other Appellation. And Plunket himſelſ in his Examination C. 


73. Sec. 14. (when he could not poſſibly know the Tendency of the Queſtion) not 


only ſays poſitively, that he never writ to any Perſon by the Name of Fackſorn, 
and does not know who is meant by it, but it 1s alfo remarkable (my Lords) that 
in all the Letters ſaid to be written by him upon that Cypher (after it was for- 


| 1 fig never once ſtiles the Pretender Fackſor, but either Fofeph or Jepſon. 


e firft of theſe Letters is in May 1721, and therefore that Honourable 
Committee have with great Exactneſs placed this Cypher immediately before it, 
as ſuppoſing it about that Time tramed ; tor all the preceeding Letters are ma- 
nifeſtly written upon another Cypher. Now this Letter of the 2cth of April, 
ſuppoſed to be dictated by his Lordſhip was written before that Cypher of Fun- 
tet s was framed, and conſequently could not take a Name from a Cypher, which 
then had no Exiſtence. | | | 

There is another Obfervation of that Honourable Committee, which I beg 
leave to take Notice of, They ſay, that the Cypher made ule of in this Letter 
to Fackſon, is the ſame made uſe of in the Letters from the late Duke of C7- 
mond*s Agents, and in Letters to Dennis Kelly; and yet the Pretender has ſome 
other Names in ſuch Lettegs, but in none of them ever once {tiled Fackſq. 
How comes it then, my Love that he ſhould be ſtiled ſo once, in this one Let- 
ter, and never before, nor after, by that Writer or by any other. 

We have been the longer, my Lords, in removing this Imputation, becauſe 
of all others it is the hardeſt and moſt unjuſt upon this Reverend Prelate; and 
upon the whole, we hope, it is fully and effectually done, ( notwithſtanding 
the Difficulties we had of proving a Negative) and even from thoſe Lights and 
Materials the Committee themſelves have attforded us; and it we had had an 
8 of inſpecting the Originals, we doubt not, we ſhould have been able 
to have proved much better, that Fackſon, (to whom this Letter of the 20th 
of April was directed) could not potlibly mean the Pretender. 

And if that be the Caſe, as it certainly is, and it appears farther by the Evi- 
dence which we ſhall produce, that theſe three Letters of April the 20. were not, 


and could not poſlibly be dictated by the Biſhop, the foundation of the whole 


Charge is deftroyed, and conſequently, all the Superſtructure muſt fall to the 
Ground. Nay, I will venture to affirm, that it is unpothble for them to form 
any Scheme to prove the Biſhop wrote theſe Letters, but what is, and will be 
actually diſproved and falſified, by ſome Part of their own Evidence. 


Having thus gone through, my Lords, every Part of 1 I muſt 
crave your Lordſhips Patience, yet to ſpeak to two Things, wich have been 


much 
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late to be guilty of what was ſuggeſte 


| WE 
much inſiſted on by the Counſel for the Bill. That when your Lordſhips pro- 
ceed in a Legiſlative Capacity, you are not to be grided by the Rules and Niceties 
of Law, and therefore that we are not in this Cale to expect an Evidence ſtrictly 
legal. The other thing was, that at this time of Day circumſtantial Evidence 1s 
ſufficient, in a Charge of High Treaſon, as the Cafe now before you is. This 
(my Lords) we have heard tully and often repeated, as it were to anticipate us 
in this Objection, which they themſelves know to be ſo juſtly founded. | 
I have fo far acted in Complaiſance to them, as to argue chiefly on the Facts 
and Circumſtances themſelves, and under the very fame Lights they have preſent- 
ed them to us, and hope (my Lords) our Inferences from them have been more juſt 
our Conſtretion more natural, and our Probabilities much greater than theirs; 
and even in that View (conſidered abſtractedly from what the Common Law, and 
the common Juſtice of the Realm requires, ) I hope we have fully ſhewn to your 
Lordſhips Satisfaction, and to the Conviction of every reaſonable or impartial 
Perſon, that there are no Grounds for what is ſuggeſted in the Bill; and that 
all that hear me may juſtly wonder, how this Reverend Prelate comes to be 
charged (as he in the Preamble of the Bill( with being deeply concerned in form- 


ing, directing, and carrying on a Conſpiracy; when it has not been proved, 


that he entred into any one Conſultation, concerning any one Meaſure, gave any 
one Direction, that he has done any one Criminal Act, written, dictated, or re- 
ceived any one Criminal Letter, and if we ſnould wave inſiſting on an Evidence 
ſtrictly legal, or a Proof according to the known Rules of Law; give me leave to 
ſay, my Lords, becauſe it is true, there has not been a reaſonable Evidence. 
Hut yet, my Lords, I ſhall always inſiſt, both as an Engliſhman, and as Coun- 
ſel to this Reverend Prelate, that there ought to be a legal Evidence in theſe, 
as well as in any other Criminal Proceedings. If there is any Difference, it is 
in this only, that as there are certainly many greater Inconveniences to the Sub- 
| ht to be a ſtronger Proof, and a Con- 
viction more ſtrictly legal. I will always hope your Lordſhips will expect a 
Proof in ſuch heavy Charges agreable to the Laws of the Land, and the Rules 
and Reſolutions of other Judicatures. Iam far from thinking your Lordſhips are 
ci cumſcribed by the Forms of inferior Courts, becauſe they are in their own 
Nature diſcretionary, and the Courts themſelves often vary and depart fromthem. 
But the fundamental Maxims of Law, the unalterable meaſures of Juſtice, and 
the poſitive Directions of an Act of Parliament are of another Nature; they are 
binding every where, to all Perſons and Authorities, (as long as they conrinue 
Laws) the King himſelf not excepted. I ſhould beg Pardon, for carrying my 
Aſicrtion ſo far, but that I am taught by the Bill of Rights that the King him- 
ſelf is bound by the Law, that it is not in his Power to alter, ſuſpend, or ditpenſe 
with Laws. But it the Doctrine of the Councel for the Bill is true, and eve 
one at Liberty to follow the Dictates of his own Judgment, and what Rules he 
pleaſes, what Confuſions, Uncertainties, and Axpitrarineſs muſt that introduce 


un all Proceedings? Private Opinion will to often be a Pretence to exerciſe pri- 
rate Malice, Revenge, or Ambition. 


I night appeal to every one that hears me, whether he has not at ſome Time 
or other, believed ſome things as 22 as he did at firſt this Reverend Pre- 
againſt him, and has afterwards found 

himſelf miſtaken? What 1s more common than for Men that agree in the ſame 
Notions of Morality, to deduce different Concluſions and Applications from 


them? (even where Intereſt or Partiality do not intervene ;) and therefore the 


Wiſdom of the Law of England has been to determine general Notions of Juſtice 
and Right by particular Rules and Applications, in order to ſettle that Varie 
and Inconſtancy, which without ſome eſtabliſhed Rule muſt neceſlarily follow. 
Where then ſhall we go tor thoſe true and proper Notions of Law or Equity, 
but to thoſe great Oracles and Fountains (my Lords the Judges?) What better 
Guide or more certain Rule, can any one of your Lordſhips propoſe to himſelf, 
than the conſtant aud uniform Judgment of thoſe, whom the Conſtitution of this 
Kingdom have made the proper Diſpenſers of Juſtice, and the Interpreters of 
Law. | | 

"Tis your Lordſhips peculiar Advantage, to be continually aſliſted by ſome of 
my Lords the Judges, and we hope in this Inſtance (if any Doubt can at laſt re- 
main) your Lordſhips will hear their Opinion with the ſame Difference and Can- 


dor as in former Caſes. Let it never be ſaid, my Lords, that you, who are t he 


ſupream 


. 
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e Oyer of the Kingdom, whoſe Judgments and Reſolutions are Laws to 
other Courts, and ought to be an Example to all others, in the Juſtice and Equi- 
ty of your Proceedings, that your Lordſhips will not regard the ſolemn Jude- 
ment of the Judges, or the Uſages of former Parliaments : and let it not be ſaid 
that becauſe other Courts are bound by a Law, to require ſuch and ſuch Circum- 
ſtances to infer an Offence, or ſuch a Proof before they condemn a Man, that you 
(my Lords) will follow your own private Opinion, make what you pleaſe to be 
an Offence, without any Evidence at all, but upon mere Hearſays, Conjectures, 
and Suppoſitions. Who can read that melancholly Cafe without Concern, which 
my Lord Coke has in his 3d. + x of an Uncle that was condemned and execu- 
ted for the ſuppoſed Death of his Niece, merely upon a Train of Preſumptions 


and circumſtantial Evidence: Or Harriſon's Caſe withing Memory, where the Fa- 


ther and Mother both ſuffered upon Preſumption for a ſuppoſed Murder; and 
with what Shame and Remorſe did that haſty Judge ſee himſelf convicted by the 
Perſon returning from beyond Sea ? And every one almoſt remembers the Charge 
of Treaſon againſt this Reverend Prelates Predeceſſor: if ſuch a Bill had been 
thought on, or much ſtronger Evidence had been received, it might have paſs'd 


before the Truth could have appeared. But happy was it for that innocent Pre- 


late, that a quite contrary Method was taken, and his Accuſers brought Face to 
Face to him by which he quickly diſcovered the Villany of thoſe Miſcreants. 
Private Opinion or Perſuaſion thertore is ſuch a Poſition, that every honeſt Man 
onght to diſclaim in theſe Caſes, and the greater the Crime is, in which he is to 
judge the ſtronger Proof he ought to require; and when one adheres ſtrictly to 
Juſtice and goes according to the Allegata & probata, by the beſt Rules and Rea- 


ſons of Law; whatever Miſtakes, Miſinformations, or falſe Evidence may hap- 


pen in the Caſe, he can never have Cauſe to repent, and neither the preſent Age 
nor Poſterity can blame him. | Ee] | 

It was formerly a Queſtion, whether the Star- Chamber was bound by the Rules 
and Reſolutions of other Courts: And the many Exceſſes, and extravagant Opi- 
nions in this Reſpect, was the Reaſon that ancient Court was laid aſide. And it 


has been as great a Queſtion, whether the Court of Chancery was to be guided 


by Rules and Preſidents. But the better Opinion has always been, that a judge 
in Equity ought to regard the Rules and Reſolutions that have been in like Ca- 
ſes, unleſs he is reſolved to make Decrees totally arbitrary. | 

For though Equity and Reaſon, in it ſelf, is the ſame all the World over, and 
nothing can alter the proper and intrinſick Notions of it; yet, as the Matters a- 
bout which it 1s converſant, are repreſented in different Circumſtances, and, like 
Streams of Water, will receive ſome little Tincture from the Soil thro' which it 
runs, and ſomething in every Man's Temper that will ſlide into his beſt formed 
Notions it ſhews the Neceſſity of ſome fix d and eſtabliſh'd Rules, at all Times, 
and in all places of Judicature. And therefore, in that high Court of Equity, 
though the Rigor of the Common Law is in ſome reſpects ſoſtned, yet there is 
nothing more known than that it is not to be impeach'd in any of its eſſential 
and fundamental Points. © | | 

I hope your Lordſhips will pardon me, if I mention an Authority or two of 


great Name, that expreſly ſay, the High Court of Parliament is likwiſe bound 


by the Rules of Law. Lord Chief Juſtice Holt ſays, The Authority of Parlia- 
ment, is from the Law; and as it is circumſcribed by Law, ſoit may be exceed- 
ed, and if they do exceed their legal Bounds and Authority, their Acts are 
wrongful, and cannot be juſtified any more than the Acts of private Men. I 
might add to this, the Oppinions of Vangban, Hales, and Hobart, to the ſame pur- 
vali, that the Rules of Law ought to guide in paſſing of Acts of Prrliament, 
as well as in the ordinary Courſe of Judicature. But when I mention the Senſe 
of a living Authority, that has filled the higheſt Stations in the Law, and fo great 
an Ornament to your Lordſhips Houſe, and whoſe Merits have been ſo lately dif. 
tinguiſhed by new Honours, I need cite no more. It was in a Cafe, where the 
ſame Doctrine was advanced (that the Parliament was not bound to contorm to 
the Rules and Proceedings of other Courts): In anſwer to which, that noble Lord 
with great Truth obſerved, that thoſe Rules were not to be Patterns to them, 
only becauſe they were Kules of thoſe Courts, but becauſe they were Reaſon, 
and Reaſon approved of by long Experierce, and they obtain there as Rules for 
that Cauſe; and I hope (ſays he) that 1s a Cauſe why the Houte thould imitate 


them, as much as Weſtminfter-Hall; or elſe how can they be ſaid to go accord- 


ing to Reaſon, or Juſtice, when they go beſide, or tranſgreſs thoſe Rules? 
Beſides - 
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Beſides theſe great Authorities, there have been Times, when patliaments 


have thought themſelves bound by the common Rules and Proceedings of Law, 


and Parliaments that were very tender and ſenſible of their own Power, in other 
Reſpects. Not tc mention ſeveral antient Acts of Reverſai, becauſe Judgments 

given in Parliament were not pronounced 8 to the known Laws; there 
is the Act for the Attainder of the Earl of March, becauſe he had been inſtru- 
mental in procuring the Attainder of another Lord, under Pretence of a Let- 
ter, {which the Record expreſsly ſays) was no Evidence. And the Record for 


reverſing the Attainder of Roger Mortimer, 28. E. 3. Sir Thomas Haxley, &c. is 


expreſsly declared to be, becauſe they were attainted contrary to the good Laws 
and Cuſtoms of the Realm. And not only the Lawyers and the Hiſtories of thoſe 


Times condemn them as groſsly contrary to Law and Juſtice, but the Stat. 1 E.6. , 


cap. 12. is directly levelled at them. For it recites that thoſe Proceedings were 


terrible and extream, introduced for particular Policies and Purpoſes, repeals 


ſeveral Statutes that had been enacted in the preceding Reigns, and that there 
might be no more ſuch for the Future, reduces all Treaſons to the antient Stan- 
dard of the 25 E. 3. and goes on and enacts, That no Perſon or Perſons (i. e. my 
Lords, as I humbly apprehend no manner of Perſons, in no manner ot Place, 
Court, or Method) ſhall be convicted for any Offence of Treaſons, Petit Trea- 
ſans, Miſpriſions, for which the Offender ſhall in any wiſe ſuffer any Pains of 
Death, Impriſonment, loſs of Goods or the like, unleſs accuſed by the Telti- 
mony of two lawful and ſufficient Witneſſes. The Star. 5. E. 6. cap. 11. goes 
further, and ſays, There ſhall not only be two Witneſſes, but thoſe two Witneſſes 
ſhall be produced in Perſon before the Party, and ſhall before his Face maintain and 
avow, what they have to ſay, The Words of this Stat. as well as the former, 
are as general, as they can be, without any Exception of Place or Proceeding. 
But notwithſtanding theſe two Statutes, there was ſtill Occaſion for the 
Stat. 7. VM. 3. to aſcertain Treaſons and to regulate the Method of Trials. 
For there had been ſeveral tender complaiſant Laws introduced by the pretended 
Zeal of Miniſters, with a peculiar Eye to the Prince on the Throne, which tho' 
others could not apprehend the Juſtice or Neceſſity of, yet on theſe Laws 
here had been many unreaſonable Penalties, undue and irregular Proſecutions, 
in the preceding Reigns, and which Sir Jo. Hawles remarks as one of the 
great and immediate Cauſes of the Revolution, And to ſhew the Reſentment 
of the Nation, on theſe Proceedings, they were all reverſed by particular Acts 
of Parliament; and to prevent the ſame for the Future, that glorious Statute 
was made of the 7 W. 3. cap. 3. That Perions accuſed as Offenders ſhould be 
juſtly and equally try'd, and not be debarr'd of all jaſt and equal Means for the 
Defence of their Innocency. And whoever caſts his Eye over the preceding 
Trials, will find every Clauſe of that Statute as it were a particular Proviſion 
againſt the Miſchiefs that had been, and to prevent the like for the Time to 
come. | | 
I do admit (my Lords) there is a Proviſd in the End of that Statute; [chat 
it ſhall not extend to any Impeachments or Proceedings in Parliament] and 
therefore | don't mention it as a Rule to parliamentary Proceedings in all Reſpects, 
as it is to inferior Courts; but ſurely the Reaſon and Juſtice of that Act ought to 
be a Guide, as far as it is conſiſtent with the Nature of your Lordſhip's Pro- 
ceedings. And inaſmuch as it was the Senſe of the whole Legiſlature,and the united 
Voice of the Nation at that Time, and founded on a dear bought Experience, 
it is ſurely ſo far worthy of your Lordſhip's Imitation. It can never be con- 
ſiſtent with publick Wiſdom to run again into the ſame Miſchief from which 
weare ſo happily reſcued, or to ſplit on the very ſame Rocks, on which many of 
your Lordſhip's noble Anceſtors have periſh'd, | | 
And it can never be (with Submiſſion to your Lordſhips better Judgments) a 
natural or a reaſonable Conſtroction of that Proviſo, to enlarge the Proceeding of 
Parliament, or to give a greater Latitude than ever they had before; and to 
remind your Lordſhips how the ape. of Parliament was preceding this Sta- 
tote; I need mention but two or three Inſtances out of many. Lord Dela- 
mere's Caſe in King James's Time, 1685, where there was one poſitive Witneſs 
and a ſtrong circumſtantial Evidence; and yet your Lordſhips Predeceſſors 
thought that not ſufficient to find him guilty, The Lord Sramford's Caſe in the 
very ſame Year, where there was alſo one Witneſs, and ſtrong Circumſtances, 
and he was in the like Manner acquitted. lu the Caſe of Earl of Pemb, 1677, 
for Blaſphemy and abuſe of the Sacraments, your Lordſhips Predeceſſors de- 
* clared, That the ſingle Teſtimony of or. tho? on Oath, was not ſuf- 
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ficient Evidence agsioft a Peer denying the Fact upon his Honour; and upon that 
addreſs'd his Majeſty that he might be releaſed from his Impriſonment, 

And, as I humbly apprehend, ycur Lordſhips have thought fit to admit ſome 
of the Regulations of that AR into your Proceedings, ſuch of them (as I before 
ſaid) as are agrecable and conſiſtent with the Nature of your Proceedings. 
Your Lordſhips have been pleaſed to allow Counſel to a Priſoner in Treaſon, to 
ſpeak to Matters of Fact as well as Law: You 2llow a Copy of the Charge 
againſt him; you require the Witneſs for him to be upon Oatb, as well as 
againſt him; neither will your Lordſhips admit Evidence of a Fact not in the 
Charge. And ſurely (my Lords) there is as much Reaſon, and as much Equity 
to require (as that Stat. requires in Courts below) the Teſtimony of two lawful 
and ſufficient Witneſſes. Nay, my Lords, I hope the Reaſon is much ſtronger, 
becauſe (alcho* your Lordſhips ſhould conſider your ſelves as uareſtrained by the 
Stat, 7 Will.) yet it is poſitively requir'd by both the Statutes of Ed. 6. which 


are general and without Exception (as I before obſery'd)) and becauſe it is agree- 


able to the Uſage of Parliament (as I have likewiſe ſhewn) from that Time even 


down to the Stat. 7 Will. And if your Lordſhips are not enlarged by the Sta- 


tute of King William, and the Statutes of Edward 6, are ſtill Laws, give me 
leave (my Lords) to ſay, it can never be juſt or lawful to take away any Man's 
Life or Liberty on leſs Evidence than what thoſe Statutes require, in any Place, 
or by any Method whatſoever. Becauſe 1 am taught by Caſviſts, that every 
juſt Law is a Rule of Conſcience, whether divine or humane; and no Man can 
ſay, his Conſcience is void of Offence towards God or Man, unleſs he acts ac- 
cording, to the Laws of the one Sort, as well as of the other, 

And if your Lordſhips will give me Leave to ſtep once more out of the 
Verge of my own Profeſſion, 1 will mention a Word out of the Civil Law con- 
formable to this: That is a Law (my Lords) in ſome Degree receiv'd by all 
Nations, as a Scheme of the greateſt Equity and Juſtice. The Number of Wit 
neſs by that * Law, ovght to be two, at leaſt, to make a full Proof, and free from 
all Exceptions, both as to their Perſon and to their Depoſition, The Teſti- 
mony of a ſingle Witneſs is of no Validity, unleſs where other Circumſtances 
concur ; and it was not the Manner of the Romans, to condemn any Man, be- 


fore that he, which is accuſed, have his Accuſers Face to Face. And this (my Lords) 


is not only the dead Letter of the Code and the Dig. but the learned Groenw. 
in his Notes upon theſe Laws, ſays, it is the general Policy, and obtains at 
this Day in moſt Parts of the World. I do own that there are many Caſes 
that happen with us in the Courts below, where the Teſtimony of two Wit- 
neſles is not required; but then, my Lords, it is, when the Trial is by jury, 
chat is, when twelve Men, coming from the Party's own Neighbourhood, and 
conſequently muſt be ſuppoſed to know ſomething of the Fact upon their own 
K:owledge, find a Verdict vpon their Oaths. But I need not ſay, that even in a 
Trial by Jury, if it is a Caſe of High Treaſon, like this now before your Lord- 
ſhips, there muſt be two Witneſſes, and nothing leſs can warrant the Verdict. 
Aud ſorely, my Lords, it is a Practice founded on Reaſon ; not becauſe this or 
that Law, or this or that Court requires it, but becauſe tis abſolutely neceſſary 
for the Diſcovery of Truth, and for the forming of a right Judgment, whether 
what is ſwore be true or falſe. One Witneſs may miſtake, or be perjured, 
and yet happen to be Conſiſtent with himſelf, but when there are two ſeparately 
examined, the Truth is much more eaſily found out: And tho? a Criminal may 
now and then eſcape for want of ſach a Proof, yet that would be a far leſs Evil, 
than to truſt ſo much in Caſes ſo Penal to Circumſtances and Preſumption, and 
to the Malice and Miſtakes of one Perſon. 5 

But if, notwithſtanding the Opinion of the greateſt Lawyers both Engl; 


and Foreign, your own uniform Uſage and Reſolution, and the Reaſon of the 


Thiog it ſelf, Your Lordihips are reſolved in this one Inſtance to follow, eve- 
ry one his own private and particular Conſcience: Let every one hearken 
to that ſtill Voice within him with an honeſt Attention, unto thoſe ſecret 
Whiſperings with Temper and Moderation, Let no Man be ſway'd by Hopes, 
over-rul'd by Fears, or tranſported by Zeal beyond the Bounds of Juſtice, and 
thro? this Reverend Prelate's Side give a Wound to himſelf or Poſterity, 
which may never be cured. Conſider, my Lords, if not for his, yet for your 
own Sakes, the Circumſtances, the Probabilities, and Evidence on both Sides 
with an unbyaſs'd Conſcience, and by the Meaſures of Law and Juſtice. For 
though ſome Proceedings may ſeem convenient to certain Times and Occaſions, 
yet unleſs they agree with the Law, with Reaſon, and with Juſtice, no Man 
ought to think, he has any Power to conſent. | There 


| [ 33 ] 
There is a noble Inſtance on Record of the Lord Digby, and worthy of eve- 
ry one's Imitation. He had been, my Lords, one of the moſt violent Managers 
in the Impeachment of the Lord Strafford; and yet when that Proceeding was 
waved, and a Bill of Attainder brought in, he ſpoke as violently againſt it 
Though he was ſtill of Opinion (he ſaid) that that Lord was the {ame dangerous 
Miniſter, and great Apoſtate to the Common-wealth, who muſt not expect to 
be. pardoned in this World, till he was diſpatched to another ; yer he had ra- 
tber loſe his Hand, than put it to that Diſpatch. He put them in Mind of the 
Difference between Proſecutors and Judges, and how vnbecoming that Fervor 
was in them, now they were Judges, which perhaps might be commendable in 
them as Proſecutors, That when he gave his Conſent to the Accuſation, he 
was aſſured, his Crimes would have been fully and legally proved, which if 
they had, he cou'd have condemn'd him with Innocency, as he had proſecuted 
him with Earneſtneſs; but as the Caſe then appear'd, no Man could fatisfy his 
Conſcience in the doing of ir. The Parliament, tis true, had a judicial and a le- 
giſlative Capacity, the Meaſure of the one ought to be legally juſt, the other 
political and prudential ; but theſe two Capacities were not to be confounded in 
Judgment; they were not to piece up (lays he) the want of Legality by Mat- 
ters of Convenience, to the Ruin of a Man by a Law made ex p:ſteriors, | 
What can | ſay more? For it muſt appear to your Lordſhips by this Time, 
that this Proceed ing is contrary to the fundamental Laws of the Kingdom, 
contrary to publick Wiſdom, and Unjuſt in it ſelf, That the Reaſons and 
Suggeſtions upon which it is grounded have not been proved with any Colour 
of legal Evidence, or with any Degree of Proof or Probability which ought to 
ſatisfy the Conſcience of an honeſt, reaſonable Man. But if the Marters, which 
1 have humbly laid before your Lordſhips, have not all the Weight, which 1 
hope they have, or if I have omitted any 1 that is material or neceſſary 
for this Reverend Prelate's Defence, Your Lordſhips, I hope, as Judges, and 
(conſequently in ſome Meaſure of Counſel for the Priſoner) will, from 
your own Obſervation ſupply it. Or if I have laid them before your Lord- 
ſhips in an improper Light, or a leſs effectual Manner than others might have 
done; yet the Caſe it ſelf will ſpeak better and more ſtrongly than any Words 
or Expreſſions of mine can do. It is the Cauſe, the Fortune, and the Liberty 
of a moſt Reverend and Learned Prelate, who is to be ſtripp'd and torn from 
thoſe Dignities and Preferments which his own high Merits juſtly called him 
to, and which he has ever ſince adorned with the greateſt Luſtre. Upon 
what ſlender and inſufficient Grounds your Lordſhips have already heard; and 
1 was going to ſay, without Precedent ; but I muſt own there have been laſtances 
of Deprivation, ſome in the Beginning of Queen Elizatetb's Reign, and ſome 
others ſince the Revolution. But yet they were upon a general Law, thea in 
being, and an Incapacity voluntarily incurr'd by thoſe Prelates after the full 
Knowledge and Publication of thoſe Laws, by refuſing to give that Security to 
the Government, which at thoſe Times was abſolutely neceſſary. And 
though they were peremptory in the laſt Degree, and their Example might 
have produced worſe Conſequences than it did; yet their Puniſhment went no 
further. But this is a particular Law, to be introduced for this particular Pre- 
late, ſubſequent to the ſuppoſed Offence, and which is not thought fit to be 
enacted as a Law for any other Perſon hereafter; and | wiſh, my Lords, I could 
ſay, this Act went no further. But this Reverend Prelate is likewiſe to be de- 
prived, not of his Life indeed, but of all the Conveniences and Comforts of 
it, of the Commerce of his Friends and Relations, and of all that is valuable 
to an Engliſhman, He is to be doom'd to the Curſe of Cain, and to be turn'd 
out of his native Country, full of Age and Infirmities, to the Cruelty of 
Strangers and Foreigners, and even beyond the reach of his Majeſty's moſt ex- 
tenſive Goodneſs, | 
But if your Lordſhips ſhould paſs this Bill, he will till have, I doubt not, 
the Peace of his own Mind, and this comfortable Reflection, which no Man 
can take from him; that he ſhares the Fate of the greateſt and moſt honeſt 
Stateſman of the laſt Century: tho in this Inſtance alſo tis his Lordſhip's Mis- 
fortune to be very much diſtinguiſh's, For He, tho' innocent, was afraid of the 
Violence of the Times, and withdrew from Proſecution. But this Reverend 
Prelate has been all along forth- coming, and, as it were, fearful of nothing, and 
conſcious of nothing but his own Innocence, has ſought in all Places to be 
brought to Trial. That noble Lord's Crimes (or at leaſt his Accuſation) were 
going to be proved in a proper PENNY Manner by Numbers of Perſons, 
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But this Reverend Prelate is to be involved by Implications, Inferences, Con- 


ſtructions, and the ConjeQures of Decypherers, in Crimes, which he is here ready 
to deny, and of which no Man accuſes him. „„ 
would not be underſtood, my Lords, by any Thing I have offered in re- 
lation to the particular Penalties, as if | thought any one Suggeſtion of the 
Bill had been duly proved, ſo as to deſerve this or that Part ot the Penalties ; 
tho* I mult ſay, they are all ſo extraordinary in their Nature, as to deſerve your 
Lordſhip's Attention. And I doubt not, but your Lordſhips in your Good- 
neſs will conſider what is already paſled, the Length and Cloſeneſs of the Im- 


priſonment, which this Reverend Prelate has already ſuffered as a ſuppoſed Cri- 


minal. Priſons before Conviction are only for the ſafe Cuſtody of a Man, and 
not for Puniſhment ; but his Impriſonment has not been ſo ; which (if my Inſtru- 


ctions are true) has been attended with ſuch unheard of Barbarities, and ſuch di- 


ſtinguiſhing Severities, as are a Shame and Reproach to every civiliz'd Nation. 
The Caſe of Colledge every one has thought hard and barbarovs ; but *cis this 
Reverend Prelate's Misfortune to be diſtinguiſhed in this alſo, as well as 
in every Thing elſe: For that Caſe was before the Law allowed Counſel or 
Sollicitors to aſliſt a Priſoner in his Defence, but now they are allowed by Law, 
and were actually and duly aſſigned to my Lord Biſhop ; and yet part of his 
Defence, and part of his Evidence torn and taken from him. So that all theſe 
Things conſidered, his Lordſhip cannot eſcape without being a very great Suf- 
ferer, tho? your Lordſhips ſhould utterly reject this Bill. | 

Your Lordſhips will alſo conſider the Infirmities of Body, under which that 
great and noble Mind even now labours before you: which have render'd him al- 
moſt uncapable of attending his Defence. Your Lordſhips will alſo conſider the 
Grief and Vexation it muſt be to appear as a Criminal before this Honourable 
Houſe, where he has ſo long ſat as a Judge, and under the Suſpicion of thoſe 
Crimes which are laid to his Charge; and how grievous it is for one of his 
Lordſhip's Character and Function, to be tax'd with Breaches of his Duty to 
God and Man, of Scandal to Religion, of Deſigns of overthrowing Church 


and State, in Favour of Popery: Who happens to be the only Clergyman in 


England, that ever thought it worth his while to draw his Pen in Defence of 
Martin Luther, the great Inſtrument of our Reformation from Popery, and who 
has upon all other Occaſions appear'd the moſt ſtrenuous Aſſertor of it. I might 


add much more of his Lordſhip's perſonal Merits, and of thoſe high Abili- 


ties ſo eminently conſpicuous in him; but that I know, it is ſome Kind of Vio- 
lence to his Lordſhip to hear even thus much mention e. 

Yet ſuffer me to ſay, That if theſe Suggeſtions ſhould be carried into a Law, 
without any Degree of Evidence or Probability, but rather (as your Lordſhips 
will immediately hear) againſt the ſtrongeſt Evidence and Probabilities that are 
poſſible of the contrary : I ſay, if this Bill ſhould paſs on ſuch Circumſtances, 
whatever the preſent Age may think, his Caſe will be a ſtanding Mark of Re- 
proach to it, and he will be the Wonder and the Pity of all ſucceeding Ge- 
nerations. oh | | 

| ſhall add to your Lordſhip's Trouble but one Word more, in behalf of 
my ſelf: That your Lordſhips will pardon any Warmth of Temper, any un- 
guarded Word or Expreſſion that I may have been guilty of in the Courſe of 
this long Defence, in a Caſe, which every Engliſhman naturally conſiders as his 
own, and therefore will in ſome Meaſure warm the moſt even Temper. And 
that this Learned (and whom Iwill now call Innocent) Prelate, will accept thoſe 
little Services 1 have been able to perform, and will pardon the many Failings, 
which 1 may already have been guilty of, in his neceſſary and moſt juſt De- 
fence. | | | 
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Mr. Winnt Cloſe of the Lord Biſhop's 


Evidence, on Saturday May 11. 1723. 


My LoRPDs, 


* 


on the Evidence that has been given by my Lord Biſhop; and I need take 
up the leſs of your Lordſhips Time, becauſe our Witneſſes have fully an- 


T Shall beg your Patience to cloſe our Defence with an Obſervation or two 


'  ſwered all I opened, and in many Things have exceeded my Inſtructions. 


And for your Lordſhips clearer Apprehenſion of ſo many various and per- 
plex'd Facts, I ſhall juſt recapitulate what I humbly conceive to have been 
the Subſtance of the Charge againſt my Lord Biſhop, and, as briefly as I can, 
ſtate the Evidence, which we have produced in Order to falſify and diſprove it. 

The firſt and chief Accuſation againſt his Lordſhip, was founded on the In- 
formations of Philip Neyno, and therefore the firſt Part of our Proof wasas to his 
Credit. Your Lordſhips, I doubt not, remember the Purport of his Informa- 
tion read againſt us, and the many groſs Abſurdities and Inconſiſtencies in his 
other Informations read by us, and likewiſe how fully they have been all dif- 


proved, and the Credit of them entirely blaſted, even from Neyno's own Confeſſi- 


on, ſeveral Times repeated and confirmed by three unexceptionable Witneſſes. 
” Your Lordſhips have fully heard of the Terrors and Apprehenſions he was 
continually under; becauſe (as he himſelf expreſs'd ir) he had given falſe 
Information againſt this Reverend Prelate, and ſo many other innocent Perſons. 
Your Lordſhips have heard the Inducements he had to give thoſe Informa- 
tions, and how often he had declared his Intentions to eſcape, in Order to a- 
void the Puniſhment which he apprehended moſt juſtly due to him, becauſe he 
couid not make out the Truth of them. 9 
Two of thoſe Witneſſes (Bingley and Steen) are ſtill in Cuſtody, and deſtitute 
almoſt of all the Neceſlaries of 22 : I fay, my Lords, they are ſtill in cloſe and 
ſtrict Cuſtody, and conſequently there could have been no Opportunity to 
lead or inſtruct them in what they ſhould ſay, or ſo much as to be apprized 
before-hand, (which ſurely would have been a reaſonable Liberty) whe- 
ther they could ſay any Thing material or notz and we are only beholden to 
| thoſe Lights which the Report of that Honourable Committee has afforded us. 
And all three of theſe Witneſſes utterly unknown to my Lord Biſhop, both in 
Perſon and Reputation, as well as his Lordſhip is unknown to them. They 


have not converſed together for ſeveral Months, but yet perfettly conſiſtent 


with themſelves, and entirely 4 abr and confirmed by each other. And all 
three declare, they had very early told, and frequently repeated, this Account 
of Neyno to their Fellow Priſoners and Acquaintance, as long as they were per- 
mitted to have Acceſs to them. Mr. Steen being ask'd in relation to the Diſ- 
courſe between him and Captain Pancier, as in the printed Depoſition of Pan- 
cier, App. D. 1. has denied on his Oath every Word of it. He ſays indeed 
that Captain Pancier us'd all his Endeavours by Treats and Entertainments to 


| induce him to ſupport his Informations; but that he never gave him, nor 


could give him any Grounds to fay any ſuch Thing of him. 


We have ſhewn your Lordſhips, that Mr, Stewart in r age was ſo far 


from patching up, or contriving Evidence (as was o J 
Counſel for the Bill) after he had ſeen the Report and Appendix, that he had 
given this whole Account to ſeveral Perſons long before. For he ſays, the 


Things which Neyno told him were ſo ſurprizing, that he could not ſtifle them 


in his own Breaſt. Tho? your Lordſhips, I doubt not, obſerved with what 
Difficulty and Modeſty he was brought to ſpeak out in this publick Manner, 
where his Evidence ſeem'd to reflect on a great and Honourable Perſon. 

Two of thele Perſons have likewiſe been produced to your Lordſhips. To one 


of whom (Mr. Gordon) he told theſe Matters ſome Days even before Neyns's 


Death; and to Mr. Xynaſton ſome copſiderable Time before the Meeting of the 
Parlianient; and we could have called others to the ſame purpoſe, but that we 
were unwilling to give your Lordſhigs further Trouble in a Matter which al- 
ready had, as we thought, the fulleſt, the moſt ſatisfattory, and conſiſtent E- 
vidence that could be. . 

The ſecond Head of Accuſation againſt this Reverend Prelate, was npon ac- 
count of the three Letters of the 2oth of April. The two firſt we before ob- 
ſerved to your Lordſhips not to be criminal, if really deſign'd for and addreſ- 
ſed to the Perſons ſuppoſed. The * we have likewiſe ſhewn by various 


Circum_ 


jetted to him by the 


Cs pi Ft 


oy y r — 5 — 
e TTY . — . — > 
1d opp nn ne ad das. — 2 = — — — 
—— e @ TAO IE 2 * - , n 
. : * f „ a 


. 


—_— 


* = Sa 

b: 

«x Ws 4 
— 2 

3 7 

a 


1 - 
2 
Why * * 


* 


| b [+36- ] | | 
Circumſtances and Reaſonings, could not poſſibly be addrefs'd to the Pretender, 
whoever wrote it, or whomſoever elſe it might be wrote to. 2 
And the Evidence offer'd to prove them to have been dictated or wrote b 
my Lord Biſhop, was firſt by the Subſcription of the common Name of Jones, 
which they would have to denote his Lordſhip. As to this, I doubt not, your 
Lordſhips remember, that even in the Cyphers and Letters that have been 
read, the Name of Jones is manifeſtly applied (as the Committee themſelves 
have obſery'd) to many different Perſons; ſometimes to one, and ſometimes 


to another, as the Circumſtances there mentioned ſeem d to give Occaſion, but 


cannot once in any Place, with Reaſon or Juſtice, be applied to my Lord Biſhop. 
The next Proof that has been offer'd to your Lordſhips, to prove theſe Let- 
ters to have been diftated or wrote by the Biſhop's Privity, is, from the ill 
State of Health, the Death of his Lady, and the Preſent of a Dog; Circum- 
ſtances, which they ſay, are applicable to the Biſhop, and to him only. 
That his Lordſhip did not, nor could ibly write or dictate theſe three 


Letters, we have laid before your Lordſhips ſuch a Proof, as the like hardly 


ever was before; and 'tis impoſſible, in my humble Apprehenſion, for a Ne- 


gative to be more fully proved in any Caſe. Your Lordihips have heard the 


great Weakneſs and Inability of this Reverend Prelate at that very Time 


for all manner of Buſineſs and Converſation. No leſs than fix, if not ſeven 
of his Servants, have ſpoken fully and poſitively to it, That his Lordſhip 
was not able, without their Help, to ſtir, turn in his Bed, or even to perform 
the common and ordinary Offices of Life. One would think, my Lords, 


ſuch melancholy Circ ces, in themſelves, ſufficient to guard any Man 
from Suſpicion. 3 | 15 6 
But the Witneſſes have gone much further; for they have told your Lord- 


11 that no Stranger approached the Biſhop's Room all that Time; nor 


any one been, for a conſiderable Time before and after the 2oth of April, 
under his Roof. Even ſome of thoſe Perſons that uſually were with my Lord 


Biſhop at other Times (as his Son, his Chaplain, and his Son's Tutor) h1p- 


pened then all to be abſent at the Election of Weſtminſter School. 
One of thoſe Servants, who happens to be a Priſoner with his Lordſhip in 
the Tower, being asked, whether my Lord Biſhop had not put him in Mind of 
theſe Circumſtances, told your Lordſhips, that it was entirely his own Recol- 
lettion, by caſually taking up the Report, after my Lord Biſhop was gone to 
Bed, and dipping on that Part of it, in which his Lordſhip is charged with 
having writ theſe three Letters. Upon which, the next Day (he ſaid) tal- 
king to his Fellow-Servant, and he agreeing to the very ſame Circumſtances, 
they acquainted the Biſhop with what they had read, and how they could, from 
their ownKnowledge and Remembrance, falſify and diſprove that Circumitance, 
1 muſt likewiſe crave Leave to obſerve to your Lordſhips, that four or five 
of theſe Servants that have ſpoke to theſe particular Fatts and Times, are 
ſtill in Cuſtody, under ſeparate Meſſengers, without any Opportunity to con- 
verſe together, and were hardly to be found by my Lord Biſhop, when he had 
need of their Evidence; and yet every one of them have been perfectly con- 
ſiſtent with themſelves, and one with the other, and all equally poſitive. 
The Biſhop's Coachman, your Lordſhips, I doubt not, remember, tho? now 
under another Influence, and called as Witneſs againſt his Mafter, confirmed 


what they ſaid, and was as poſitive and peremptory in his Teſtimony concer- 


ning this Matter, as far as the Nature of his * gave him an Op- 
portunity to make ſuch Obſervations. And upon the whole, I may now, with 
more Reaſon, and with greater Confidence, repeat my former Aſſertion, 
that it is impoſlible for even to deviſe or frame any Scheme to prove his 
Lordſhip to have wrote or diftated theſe three Letters, but what will be actu- 
ally diſproved and falſified by ſome Part of "the Evidence. . 
Another Reaſon, by which *tis proved that his Lordſhip wrote theſe three 
Letters, was, from the Subſcription of the Number 1378, to the Letter ad- 
dreſſed to Jackſon. Which Number Mr, Mili, (a Decypherer) ſays, denotes 
the proper Name or Title, of a Perſon, begining with the Letter X. The 
little Time we have had to enquire into this Aſſertion, and your Lordſhips 
not permitting ſome Queſtions, put by us to the Decypherer, to be anſwered, 
wor t enable us flatly to diſprove it. But with Submiſſion to your Lord- 
ſhips, it ſeems impoſſible to affirm even thus much, with any Degree of Cer- 
tainty, and muſt be (as I before obſerved to your Lordſhips ) Matter of 
Conjetture only; and it appears manifeſtly to your Lordſhips by ſeveral Paſ- 


ſages occurring up and down in this Correſpondence, not yet decyphered, that 


either 
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either the Art is not fo infallible, or that Mr. Miles is not ſo great an Artiſt 
as he pretends to be. a 8 
But, my Lords, admitting ſuch a Number in this Cypher does really de- 

note a Perſon's Name, or Title, beginning with the Letter R. what a ſtrange and 

uncertain Proof is that, to fix a ge of High Treaſon on the Biſhop, when 
there are other Perſons Names and Titles found like his, and many others 
which begin with the very ſame Letter; and this not to be admitted as Evi- 

dence in a minute or inconſiderable Circumſtance, but in the very Gift of the 
ſuppoſed Offence, in the principal Foundation of the Charge, in the only Letter 

that is criminal, ae is to magnify and improve the reſt into High Treaſon. 
Another way of proving theſe Letters to have been dictated by the Biſhop, 
was, becauſe another, ſuppoſed to be an Anſwer to this, mentions the Pre- 
ſent of a Dog. I need not here repeat what Mr. Xelly himſelf has conſtantly 

faid in his Examination, becauſe your Lordſhips, I doubt not, remem- 

ber what Mrs. Barnes faid ; that Mr. Xely indeed ſometimes told her of ano- 
ther Dog that was for the Biſhop, but that ſhe always apprehended that Dog; 
which ſhe had in her Poſſeſſion, was deſigned for her, and never heard of any 
other Dog that did come from France ; ſhe owns, that ſhe never receivedany one 
Meſſage from the Biſhop about it, but ſtill kept it, when it was recovered, as her 
don, as long as it lived; and tho his Lordſhipnever had, nor loved a Dog in his 
Life, yet it would have been natural, and good Manners to the Perſon that ſent 


it, eſpecially if ſo conſiderable a Perſon as is ſuppoſed, to have made now and 


then ſome little Enquiry about it, if my Lord Biſhop h d really known any 


thing of the Dog. 


But we have ſhewn your Lordſhips by the ſolemn Atteſtation of Mr. Birming- 
ham, the French Surgeon, that he was the Perſon who gave this Dog (in March 
22.) to Mr. Kelly for Madam Barnes, of whom he had received Civilities in 
London, and for no other Perſon, nor with any other Intent. He likewiſe ſays; 


that he never received any ſuch thing as a Dog, or Meſſage from Lord Mar (as. 


alledged in the Report) never had any the leaſt Thought of the Biſhop of Ro- 
cheſter, or his Lady, much leſs of making either the one or tlie other (to both 
of which he was utterly unknown) any ſuch Preſent. | WE 
| Your Lordſhips obſerve this to have been a ſolemn notarial Alt upon Oath, 
of a Perſon not only reputed, but atteſted likewiſe by the Lord of the Seig- 
neury, to have been a legal Notary, and to have exercis'd his Office as ſuch 
for ſome time. That the Teſtimony of ſuch a Perſon beyond Sea is a good 
and unexceptionable Proof in every Caſe, I need not ſay ; or that it has Keen 
often allow'd here, where no other is to be had, nor any other Method to 
have the Benefit of a Man's Teſtimony that is beyond Sea. And our Witnels 
has told your Lordſhips that he has frequently tranſlated ſuch Inftruments. 
That he believes it to be the Notary's Hand-writing, and the publick Seal of 
his Office. I need not, my Lords; have ſaid thus much, for in all Events it 
muſt ſurely have been of more Weight in your Lordſhips Judgments, than 
the Extract of an Information given by a Perſon, infamous in his Character, 
abſurd and inconſiſtent in all he ſaid, and without being ſigned or ſworn to, 
even by that Perſon. | 
But yet this Affidavit of Mr. Rirmi hasthe more Credit, becauſe his Ma- 
jeſty's own Reſident at Paris (Mr. Crawford) has been pleas'd to examine him a- 
bout this Matter (being employ*d by him in his Profeſſion as a Surgeon) and he 
has confirm'd the ſame Account to him, which has been likewiſe tranſmitted 
and read to your Lordſhips. p | 
Another way of oe my Lord Biſhop to have been concerned in theſe 
Letters, was from the Hand-writing, which is ſuppos'd to have been Kely's, 
and he is ſuppoſed to have been his Lordſhip's Secretary in theſe Matters. * 
both theſe Allegations, we think, with Submiſſion to your Lordſhips, are ſtill 
utterly deſtitute of any proper or ſatisfaftory Proof. | Ty 
| I before 2 to your Lordſhips, that the firſt time the Clerks of the Poſt- 
Office have made any Depoſition about the ſimilitude of the Hand- writing, was 
four and eight Months after they had ſeen the Original Letters, which is 
a little of the lateſt, ſo exactly to remember all the little Strokes and Turnings 
of a Pen, by which the identity or diverſity of a Hand can only be made our. 
That Malone, the Footman of Barnes, was never called upon for his Teſti- 
mony till Jerzy laſt, that is, nine Months after he had ſeen any of Xelly's 
Writing, and conſequently not then very able (if ever he was) to form a 
Judgment of it. ts | | 
I have already obſerved to your Lordſhips, that this was the firſt, and 
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the only Inſtance, that any Evidence of Similitude of Hards was ever 
| | admitted, 
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admitted, but where the Papers pretended to be in the ſame Hand were produ- 

ced and compared in Court; which is ſo far from being the preſent Caſe, 

that the Clerks of the Poſt- Office never had any Opportunity of comparing 
the Original of the 2oth of Auguſt, with any one of the three Originals of 

the 20th of April, or with any one of the intermediate Letters, which they 

affirm to have been in the ſame Hand; ſo that they are made the ab- 
ſolute and ultimate Judges of this Matter, without any Poſſibility on our 

Side of detecting any caſual or wilful Miſtake. | 

And I would not again repeat an Obſervation I have before made to your 
Lordſhips, that a great Part of theſe Letters are in Figures, and how much 
more difficult it is to diſtinguiſh the Hand of one writing in Figures, from 
Wordsaud Syllebles in Length; becauſe we have ſhewn your Lordſhips, by three 
poſitiveWitneſſes (well acquainted with Mr. Kelly's Writing, one of them above 
20 Years, and his School-Fellow) that the only original Letter of the 20th ot 
Auguſt, ſtopp'd at the Poſt-Office, as a Sample to the reſt (and which is the 
only Foundation upon which thoſe Clerks have affirmed theſe three Letters to 
have been Kelly's Writing) really and in fact, was not his, nor like it. This, 
my Lords, we have fully proved by three Witneſſes; and as a Demonſtration 
of what they ſaid, they ſnew'd your Lordſhips, among a Variety of Pa- 
pers produced to them at your Bar, that they could at once diſtinguiſh which 
was Kelly's Hand, which was any thing like it, and which was not. 

We have likewiſe produced to your Lordſhips, the ſolemn Atteſtation, 

on Oath, of Alexander Gordon, Junior, the Son, Banker at Bologne, that no 
ſuch Packet of Letters ever came to his Hands, as mentioned by the Coun- 
ſel for the Bill; and conſequently he could not * ſuch to Talbot, 
(who they ſay, called for them at Bologne.) He further Teyoles, that lie never 
had any Buſineſs or Intercourſe with Kelly or Johnſon, nor ever had Acquain- 
| tance with any Perſon ſo called, in his whole Life. _ | 

And we have proved to your Lordſhips, that James Talbot, the tall black 
Man, deſcribed in the Letter printed in the Appendix, and who is ſuppo- 
ſed to have been the Perſon that called upon Alexander Gordon at Belogne, tor 
this Packet, was ſo far from doing it, at the Time ſuppoſed, that he was 
at London that very Day, as appears by the unexceptionable Teſtimony of 
Edward Crofton, his Shoemaker, and by the Entries of his Shop-book, to whom 
he accidentally paid a Bill upon that very Day, at his Houſe in London. | 

We have likewiſe ſhewn your Lordſhips, by two Witneſſes, Mrs. Xilborn, 
and her Maid, Anne Elis, that Mr. Kelly was at her Houle in London, on the 20th 
of April, (the very Day upon which my Lord Biſhop is ſuppoled to have di- 
ated theſe Letters to him,) and by a great Variety of Evidence, impoſſible to 
eſcape any one's Memory, that my Lord Biſhop was ill in Bed, at Bromley in Kent, 
and Oued non datur actio in diſtans, is an Axiom of Reaſon as well as of Philoſophy. 

And I muſt humbly ſubmit it to — that it has not yet, in the 
leaſt, appeared by any Shadow of Evidence, that Mr. Xely ever was employed 
by my Lord Biſhop to carry on a Correſpondence ; that he wrote any one 
Letter for the Biſhop, upon that, or upen any other Occaſion whatſoever. 

That Paſſage in the Letter to Weſton, that ſeems to give Countenance to 
ſuch a Suppoſition, the learned Counſel for the Bill told us yeſterday they had 
waved, andwere angry that we ſhould offer to diſprove that whichthey had not 
proved. But, with Submiſſion to your Lordſhips, tho they have been pleaſed to 
wave that Part of the Charge againſt my Lord Biſhop, yet as it makes no {mall 
or inconſiderable Appearance in the Report of that Honourable Houſe, and will 
be ſo handed down to Poſterity ; we thought it proper to give an Answer 
to it; and, we hope, it has been to your Lordſhips Satisfaction, and fti]l in 
your Memory. | 

The next thing was the Letter to Dubois, and I confeſs my ſelf at ſome Loſs 
ro know for what Purpoſe that was read in Evidence to your Lordſhips ; for 
the Counſel for the Bill have not, as yet, made any particular and direct Uſe 
or Application of that Piece of Evidence, and therefore I ſhall ſubmit it to your 
Lordſhips upon the Obſervations I before made on it. 

There was indeed ſome of your Lordſhips Time pong in comparing the Seal 
of that Letter, with that which happen'd ro be taken on my Lord Biſhop's 
Servant at the Tower; if it was intended as any Proof, I caunot at preſent judge; 
however, we thought it proper to follow them in the Courle and Manner of 
their Proof, and your Lordſhips Yeſterday have fully heard the Danger 
and Uncertainty of admitting ſuch a Proof. Firſt, you have had ſome Ac- 
count from Mr. Eraſmus Lewis, of the known Practice of one Brockerr , 


who was able tv counterfeit any Man's Hand or Seal in em fl 
anner 


Manner, that even the Perſon, (whoſe Hand 


And it manifeſtly appears from every one of their Teſtimonies, that this Practice 


that there is no juſt or reaſonable Ground to preſume, that theſe Three ors | . 


Lordſhips Belief, that my Lord Biſhop was really meant by that 


TIM 


r Seal it was) ſhould not be able 


on, ſo as not to be diſtinguiſh'd by any Artiſt, and give it the very ſame 
mpreſſion from a broken Seal, and — 
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mpreſſion | | 
guiſh one from the other : But as to the Seals of theſe two Letters, he doubted 
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Aying, It would diſcover the Secrets of their Art; but frankly told your — 
= the very Manner and Method of doing it. 2 
Their own Seal-graver, Mr. Chriſtian, owned, That this might be done, al- 
tho he had never done it: And in the Experiment made on Mr. Raulus, their 
her Seal-graver, he was once plainly in the wrong, as well as once in the right. 


of taking Impreſſions is very eaſy. And, as one of my Noble Lords informed 
the Houſe, his Footman could do it as well as any of them ; and, as your Lord- 


349 Yeſterday obſerved, even to deceive Mr. Raulus himſelf, wha, they ſay, 
1s ſo rom an Artiſt, And 1 my Lords, it is a meth — 


Proof, and too uncertain at the beſt, to receive any judicig# Countenah e i 
2 criminal Matter, | | is V 
So that I muſt humbly inſiſt, that this Part of the Charge againſt my | 
Biſhop has not been proved any better than the former ; and that when your. 
Lordſhips do conſider the Evidence that has been given on the one Side as well 
as on the other, as to this particular Charge, we hope you will be of Opinion, 


— 


were wrote by Mr. Kelly, and much leſs that they were dictated by my Lord 
Unop, Trae | : ak TS 5 Lat 
The next general Charge againſt this Reverend Prelate, was, the Receiving: 2 8 
of Two Letters from abroad, in Relation to this Conſpiracy. The Council in- | "= 
deed for the Bill have waved the Letter ſigned Digby, addrefx'd. to Veen, and | . 
(as I appreheuded from, them laſt Night) did not now pretend to prove any 4 - 
Thing concerning the Biſhop, under the Name of Ven. 
Neither have they as yet pretended to prove, that the other.Letter from Mot. 
Feld to Illington evet came to his Lordſhip's Hands, or in-whoſe Hand- writing 
it was wrote; though if it were the Lord Mar's (as it is ſuppoſed) many ls 
your Lordſhips muſt have been well acquainted with it. Nor has it been yet ba ; 
ſaid, that my Lord Biſhopever retutned any Anſwer to tit. 5 
And as we have now proved, ( and fully too, we apprehend ).the. Letters of 
the 2oth of April, to which this is ſuppoſtd to have an Anſwer, to be a 
mere Fiction or Impoſition 2 the Biſhop's this, which is deſigned as an An- 
ſwer to it, muſt likewiſe fall to the Ground, as Part of the ſame Contri- 


vance. 4 33 E 23 34: | 8 
The next and laſt general Charge ariſes from the Coincidencies of Times, 


and Names in the intercepted Correſponilence, the more readily to induce 5 
Mt — 


# « 


dence. C ET. | | * 

Some of them I accounted for before, as Truths publickly known, but turned 
by AN and malicious Correſpondents to ill — or elſe as abſolute 
Falſities, and manifeſt Miſtakes. | | | 
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We have ſhown your Lozdſhips by various Reaſons, that the fictitiqus 
Names ſuppoſed to Uenote my Lord Biſhop, cannot be applicable to him, 
with any Colour, Truth or Decency ; that there 1s a great Doubt to be made, 
_ whether many others of mole fictitious Names were really intended for the 
Perſons ſuppoſed to be denottgby them; and eſpecially, that Fackſon, to _ 
whom the Letter of the 2oth'*of A i is addrefled, we have proved by 
various Arguments, and even from tho E Lights the Committee have afforded 
us, could not poſſibly mean the Pretender, whomſoever elſe it may mean; 
and conſequently that that Letter, f if it were wrote by Kelly, and dictated by 
the Biſhop ) cannot be High Treaſon. 
And as to the Articles of Times, and the Accounts of my Lord Biſhop's 
coming and going, it muſt be owned, they are ſometimes right, but as often 
Wong. | 
There is no doubt, but the Correſpondents on this Side the Water, whoever 
they were, whether out of Malice or Vanity, or out of any other Induce- 
ment, appriz d themſelves as well as they could, of the Biſhop's Motions to 
and fro, in order to give the better Colour or Probability to what they ſaid of 
him. But yet it has happen'd unluckily to them, as your Lordſhips have 
heard, that out of Six or Seven Inſtances occurring in theſe Letters, Two only 
are true; Two of them may be doubted whether true or falſe, becauſe ambi- 
guouſly expreſſed; but Three of them are groſs Miſtakes, as appears even by 
the Accounts of their own Witneſſes. s 
And the Miſtakes are the more remarkable, becauſe they all affirm the Bi- 
ſhop to have been in the Country, when he poſitively was not; whereas it was 
Ten to One, but that the meer Gueſſes of a Stranger at that Time of the Year 
had been true; and the rather, becauſe his Lordſhip was really in the Country 
Ten Days to One that he was in Town all laſt Summer, - 
There is another Thing remains for me yet to ſpeak to, and that is the Inti- 
ney: of my Lord Biſhop with Mr. Kelly ; which was likewiſe thrown in to 
well the Number; of Circumſtances, and as another weghty Argument to in- 
duce aur Lordſhing Belief of the foregoing Matters. 
ih has any Thing appeared to your Lordſhips like it, even upon their own 
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idence? Firſt, a Chairman is brought to tell your Lordſhips that he carry d 
15 Kelly to the Deanery Three or Four Times about Four Years ago, but the 
2/7 Biſhop was not once at Home, And a Porter ſays, he carry'd Two Letters 
| from Kelly to the Biſhop ; one of them about Chriſtmas laſt was Twelve-M-nth, 
we. and the other Letter Liz Time betore that, but received no Anſwer in Wri- 
ting, nor Meſſage, but only his Service to Mr, Kelly. But there is one extraor- 
dinary Circumſtance, which ſhows him, I conſefs, to bea very willing Evidence, 

though not ſo very likely and credible; that is, that this Porter, dirty as he | 
| __ in the midſt of Winter, deliver'd his Meſſage to the Biſhop in his Bed- 
Chamber. b | | 
And Malone, the Perſon that uſually attended Mr. Xelly, and went on his Er- 
rands, was asked to the ſame Purpoſe ; and one might have expected that he 
ſhould have given ſome Account of it, and had been often employed on Errands 
to and trom the Deanery : Bnt I ſubmit it to your Lordſhips Memory, whether 
he did not ſay, that he never was at the Deanery in his Lite-time, nor did know 
to this Day where it ſtood ? | 
Mrs. Killborn, with whom Mr, Kelly had lodged a conſiderable Time, ſays, 
ſhe-remembers a Meſſage once came to Kelly from the Bilhop; but poſitively de- 
nies that my Lord Biſhop's Coach ever came to fetch Mr. Kelly at her Houſe, 
as that Honourable Committee have been pleaſed to affirm in their Report. 
And I appeal to your Lordſhips Memory, whether Mrs. Barnes, whom the 
Counſel for the Bill think ſo credible a Witneſs in ſome other reſpetts, and 
with whom it mult be confeſs'd Kelly frequently lodged, was not equaily poſi- 
tive in this Matter, and that ſne did not believe there c-uld be any Friendſhip 
or Intercourſe between the Biſhop and Mr. Kelly without her knowing of it. 
Thus the ſuppoſed Intimacy and great Acquaintance between my Lord Biſhop 
and Mr. Kelly ſtand upon their own Evidence. And I beſeech your Lordſhips 
to conſider, what Sort or Degree of Proot all this can potlibly amount to. But 
ve ha ve ſhown your Lordſhips the direct contrarv, by no leſs than Ten Witneſſes, 
| Servants to my Lord Biſhop, ſome or other of which were always with him, 
whether he was in Town or in the Country, and every one ot them has lived 
with his Lordſhip above Two Years ; and they ſay, as it were with one Voice, 
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that they don't remember any ſuch Þ 
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intricate Searches, ſevera 
Literature with different Perſons, which my Lord Biſhop was engaged in 
laſt Summer; and would have been a full Employ ment for ſome Mens whole 
Lives: But 12 Lordſhips did not think it neceſſary; being (as we hope) 
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the Houſe; as they muſt have remember'd him, they ſay, if he had been 


frequent in his Viſits or Meſſages; and ſome of them ſay, they uſually 


wrote down the Names of thoſe that did come; and the Coachman in par- 


. ticular, who has liv'd Four Years with his Lordſhip, and appears n. as 
Evidence againſt the Biſhop, and therefore cannot be ſuppos'd partial to him 


in his Teſtimony, is yet as poſitive and peremptory, that he never ſaw 


Mr. Kelly, or Fob»ſon, at his Maſter's Houſe, in all his Time. And being 
| carry'd to the Tewer by a Meſſenger, to ſee if he could recollect his Face, then 
frankly own'd, He had never ſeen his Face before. And being ask'd, How he 


could pretend to know all Perſons that came to the Houſe, whoſe Buſineſs was 


at the Stables? He told your Lordſhips, That he was as often in the Houle, 


us'd to wait at the Table when Company was there ; and that let him come 
which Way he would, he ſhould have ſeen him coming or going, or have 


heard of him in the Family, if he was a Perſon that had frequented his Ma- 
ſter's Houle, | Pp | 2 


on or Name as Ruh or Feb»ſon coming ta 


* 


Some of the other Servants likewiſe ſpoke as fully to theſe Circum- 


ta Dees. * 


We have likewiſe ſhewn your Lordſhipsby Mr. Mpe, who has been for theſe 
Two or Three as Years, the moſt conſtant Companion of his Lordihip's Hours; 


Two or Three 


ys, he ſays, almoſt in every Week, and an Hour or Two al- 
moſt in every of thoſe Days: That his Lordſhip generally ſat in one Room, 


-which I think was his Bed-Chamber ; that he was admitted to him at all Hours, 


d into all Companies, and never found the Diſcourſe change at his coming in. 
t his Lordſhip never in the leaſt diſcover'd any Thoughts or Intentions like 


|| tholp now charged upon him; but had heard occaſionally many Things drop 
from the Biſhop, of a Tendency directly contraxy : And to th 
called many others, if it were neceſſary. 


ye might have 


We were likewiſe ready to lay before your Lordſhips, ſevEal laborious and 
1 Publick Buildings, and Controverſſ in. Ma 


fully ſatisfied and convinced of my Lord Biſhop's Inuocency, by that Variety 


of Proof which we had before made. 


There are, my Lords, ſome other Obſervations that might be made ; but 


| have been, I doubt not, already much better taken notice of by the Learn- 
ed Gentleman that ſpoke before me: And I think this is the Subſtance and 


Purport of the Evidence that has been hitherto offer'd on both Sides. 
What the Iſſue or Succeſs of this long Hearing may be, I know not; That is 


in your Lordſhips Pleaſure only to determine; to Acquit, or to Condemn: But 


I hope you will ſay, We find in him no Fault at all. 
The Proof which has been againſt the Biſhop, ( it it can deſerve that Name) 


has neither been ſuch as is reaſonable in it (elf, nor agreeable to the known 


Rules and Proceedings of Law; but chiefly by Probabilities, Circumſtances, 
Conjectures and Suppolitions : Whereas we have encounter'd and diſprov'd even 


them, by far greater Probabilities, much ſtronger Circumſtances, and alſo by 
ſuch Evidence, as would be convincing and ſufficient in any Court of Law or 


Equity within the Kingdom, | 

And, upon the whole, I hope I may venture to affirm, That there does not 
now remain the leaſt Suſpicion of the Charge brought againſt the Biſhopz not 
even a Suſpicion of a Suſpicion of High-Treaſon ; not one®probable Probabi- 
lity, or one preſumptive Preſumption: I mean, That there is not now re- 


maining before your Lordſhips, the leaſt Degree of Probability, or the very 


7 


loweſt Sort of Preſumption that is known in Law: And therefore, ſhall hum- 


bly conclude with the ſame Prayer Sir Conſtantine Phipps has made before me, 
That your Lordſhips wall reject this Bill. 


F FN. FE & 


N. B. Immediately after the foregoing Defence, the Lord Biſhop of Rochefter made his own 
Speech, which will be publiſhed in due Time. And the Monday following Mr. Recres, 
one of the Counſel for the Bill made his Reply, and produced ſome new Evidence. lo 
which the Counſel for the ſaid Lord Biſhop were permitted to rejoyn: and then 

Mr. Wearge, the other Counſel for the Bill, concluded. Eo # 
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